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BEFORE  THE  BOARD  OF 

NATURAL  RESOURCES  AND  CONSERVATION 
**************** 


IN  THE  MATTER  OF  THE  PUBLIC  HEARINGS  ON  WAIVERS 
AND  THE  APPLICATION  FOR  CERTIFICATE  OF  ENVIRON¬ 
MENTAL  COMPATIBILITY  AND  PUBLIC  NEED  FOR  THE 
PROPOSED  COLSTRIP  PROJECT,  UNITS  3  &  4,  WHEREIN 
THE  APPLICANTS  FOR  SAID  WAIVERS  AND  APPLICATION 
ARE  PUGET  SOUND  POWER  &  LIGHT  COMPANY,  PORTLAND 
GENERAL  ELECTRIC  COMPANY,  WASHINGTON  WATER 
POWER  COMPANY,  PACIFIC  POWER  &  LIGHT  COMPANY, 

AND  THE  MONTANA  POWER  COMPANY. 

**************** 

TRANSCRIPT  OF  PROCEEDINGS 


BE  IT  REMEMBERED:  That  this  matter  came  on  regularly  for 
continuation  of  hearing  on  Tuesday,  May  20,  1975,  in  the  Chambers 
of  the  Montana  House  of  Representatives,  State  Capitol,  Helena, 
Montana . 

The  Honorable  Carl  M.  Davis,  Hearings  Examiner,  presided 
over  the  proceedings. 

APPEARANCES : 

APPLICANTS: 

John  L.  Peterson,  Esq. 

McCaffery  and  Peterson 
Attorneys  at  Law 
27  West  Broadway  Street 
Butte,  Montana  59701 


John  Ross 
Attorney  at  Law 
Montana  Power  Company 
40  East  Broadway 
Butte,  Montana  59701 
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William  M.  Bellingham,  Esq. 

Moulton,  Bellingham,  Longo  &  Mather 

Attorneys  at  Law 

200  Securities  Building 

P.  0.  Box  1016 

Billings,  Montana  59101 

DEPARTMENT  OF  NATURAL  RESOURCES  AND  CONSERVATION: 

Ted  J.  Doney,  Chief  Legal  Counsel 

Department  of  Natural  Resources  and  Conservation 

32  South  Ewing  Street 

Helena,  Montana  59601 

Robert  T.  Cummins,  Esq. 

Attorney  at  Law 
1  North  Last  Chance  Gulch 
Helena,  Montana  59601 

Arden  E.  Shenker,  Esq. 
and 

William  G.  Sheridan,  Jr.,  Esq. 

Tooze,  Kerr,  Peterson,  Marshall  &  Shenker 
Attorneys  at  Law 
Standard  Plaza 
Portland,  Oregon  97204 

BOARD  OF  HEALTH  AND  DEPARTMENT  OF  HEALTH  AND  ENVIRONMENTAL  SCIENCES 

Richard  Klinger,  Esq. 

Attorney  at  Law 

Department  of  Health  and  Environmental  Sciences 
Cogswell  Building 
Helena,  Montana  59601 

Michael  Salvagni,  Esq. 

Attorney  at  Law 

Department  of  Health  and  Environmental  Sciences 
Cogswell  Building 
Helena,  Montana  59601 

G.  Steven  Bfown,  Esq. 

Attorney  at  Law 

Department  of  Health  and  Environmental  Sciences 
Cogswell  Building 
Helena,  Montana  59601 
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APPEARANCES  (cont.) 


NORTHERN  CHEYENNE  TRIBE,  INC.: 

Peter  Michael  Meloy,  Esq. 

Attorney  at  Law 
Suite  307,  Horsky  Block 
Sixth  and  Last  Chance  Gulch 
Helena,  Montana  59601 

NORTHERN  PLAINS  RESOURCE  COUNCIL: 

George  Robert  Crotty,  Jr.,  Esq. 

Graybill,  Ostrem,  Warner  &  Crotty 
Attorneys  at  Law 
400  First  National  Bank  Building 
Great  Falls,  Montana  59401 

Gregory  Warner,  Esq. 

Graybill,  Ostrem,  Warner  &  Crotty 
Attorneys  at  Law 
400  First  National  Bank  Building 
Great  Falls,  Montana  59401 

INTERNATIONAL  BROTHERHOOD  OF  ELECTRICAL  WORKERS  (AFL-CIO) 

Benjamin  W.  Hilley,  Esq. 

Hilley  &  Loring 
Attorneys  at  Law 
1713  Tenth  Avenue  South 
Great  Falls,  Montana  59405 
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Whereupon,  the  following  proceedings  were  had: 

HEARINGS  EXAMINER:  Let's  go  on  the  record.  Will  the 
parties  present  please  identify  yourselves,  starting  from  the 
left,  ahd  whom  you  represent? 

MR.  McINTYRE:  Don  McIntyre,  Department  of  Natural  Resources. 

MR.  DONEY :  Ted  Doney,  Attorney  for  the  Department  of 
Natural  Resources. 

MR.  CUMMINS:  Bob  Cummins,  retained  counsel  for  the  Depart¬ 
ment  of  Natural  Resources. 

MR.  SHENKER:  Arden  Shenker,  of  retained  counsel  for  the 
Department  of  Natural  Resources. 

MR.  BELLINGHAM:  W.  M.  Bellingham,  one  of  the  attorneys  for 
the  applicants. 

MR.  PETERSON:  John  L.  Peterson,  one  of  the  attorneys  for 
the  applicants. 

MR.  ROSS:  John  Ross,  attorney  for  the  applicants. 

Mr.  O'CONNOR:  George  O'Connor,  witness. 

MR.  CROTTY:  George  R.  Crotty,  Jr.,  one  of  the  attorneys 
for  the  Northern  Plains  Resource  Council.  I  would  like  to  also 
enter  the  name  of  Leo  Graybill,  Jr.  He  is  one  of  the  attorneys 
for  the  Northern  Plains  kesource  Council. 

MR.  WARNER:  Gregory  H.  Warner,  Attorney,  Northern  Plains 
Resource  Council. 

MR.  MELOY:  Mike  Meloy,  attorney  for  the  Northern  Cheyenne 
Tribe . 

MR.  HILLEY:  Benjamin  W.  Hilley,  attorney  for  the  IBEW,  also 
appearing  for  the  firm  of  Hilley  &  Loring,  and  Mrs. Loring  will 
also  appear  and  participate. 
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MR.  SALVAGNI:  Mike  Salvagni ,  attorney  for  the  Department 
and  Board  of  Health  and  Environmental  Sciences. 

MR.  BROWN:  Steve  Brown,  attorney  for  the  Board  and  Depart¬ 
ment  of  Health  and  Environmental  Sciences. 

MR.  KLINGER:  Richard  Klinger,  attorney  for  the  Department 
and  the  Board  of  Health  and  Environmental  Sciences. 

MR.  CROSBY:  Rulon  Crosby,  with  Westinghouse . 

MR.  :  Jerry  ,  an  observer  at  the 

present  time. 

MR.  CHRISTIANSEN:  Bill  Christiansen,  Lt.  Governor,  observer 
at  this  time. 

MR.  MYERS:  Lloyd  Myers,  Washington  Water  Power. 

MR.  HOFACKER:  Roger  Hof acker,  witness,  The  Montana  Power 
Company . 

MR.  LABRIE:  Robert  Labrie,  witness,  The  Montana  Power 
Company . 

MR.  SHENKER:  Mr.  Davis,  would  you  be  willing  to  inquire 
of  Mr.  Crosby  of  Westinghouse  whether  the  Westinghouse  Corpora¬ 
tion  is  entering  an  appearance  in  these  proceedings?  Or  is  he 
simply  here  as  an  observer? 

HEARINGS  EXAMINER:  Did  you  hear  the  question,  Mr.  Crosby? 

MR.  CROSBY:  I  did;  I'm  merely  an  observer. 

HEARINGS  EXAMINER:  Gentlemen,  this  is  the  time  set  for  a 
continuation  of  the  public  hearing  on  the  application  for  a 
certificate  of  environmental  compatibility  and  public  need  for 
Colstrip  Units  3  &  4  and  associated  facilities,  by  the  applicant 
power  companies,  which  was  continued  May  5,  1975,  to  this  date, 
before  myself,  as  Hearings  Examiner  for  the  Board  of  Natural 
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Resources.  Pursuant  to  the  Hearings  Examiner's  Order  entered 
May  5,  1975,  evidence  will  be  received  on  matters  affecting 
70-810  of  the  Revised  Codes  of  Montana,  ad  amended,  commonly 
known  as  the  Utility  Siting  Act,  except  that  evidence  will  not 
be  received  on  questions  relating  to  State  and  Federal  air  and 
water  quality  standards  and  implementation  plans  set  forth  in 
subsection  (8)  of  Section  70-810.  You  should  each  have  a  list 
of  the  Board  of  Natural  Resources'  exhibits  1  through  69,  which 
have  been  admitted  into  evidence  and  will  be  made  part  of  the 
record,  subject  to  objections,  if  any  counsel  may  have.  I  have 
marked  as  Exhibit  70  the  Interrogatories  to  the  International 
Brotherhood  of  Electrical  Workers,  submitted  by  the  Northern  Plain] 
Resource  Council;  and  as  Exhibit  71,  Hearing  Examiner  Order 
Denying  Applicants'  Motion  for  Production  of  Documents,  directed 
to  the  Department  of  Natural  Resources,  and  will  now  admit  Exhibit! 
70  and  71  into  evidence,  to  become  a  part  of  the  record,  if  there 
are  no  objections. 

Now,  before  proceeding  further,  I  would  like  to  direct  your 
attention  to  an  error  in  the  record  of  the  prehearing  conference 
of  April  15,  1975,  on  page  5  of  the  transcript,  where  it  states 
that  the  Board  agreed  —  and  this  is  referring  to  the  Board  of 
Natural  Resources  —  they  would  be  unable  to  hear  final  arguments 
It  should  be,  "The  Board  agreed  that  they  would  be  able  to  hear 
final  arguments,"  and  the  record  will  stand  corrected  as  to  that 
point  at  page  5.  I  don't  really  intend  to  correct  typos  in  the 
transcript  as  we  go  along,  but  this  is  a  very  substantive  matter, 
so  I  would  like  the  record  to  show  that  it  is  corrected.  The 
Board  will  hear  final  arguments. 
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We  will  proceed  with  the  order  of  procedure  adopted  by  the 
Board  of  Natural  Resources  on  February  14,  1975,  Exhibit  3. 

For  the  benefit  of  any  who  are  not  familiar  with  the  order,  it 
might  be  appropriate  for  me  to  read  at  this  time  that  order.  I 
don't  know  whether  there  are  any  parties  who  are  here  that  are 
not  acquainted  with  it,  but  first  we're  going  to  have  the  state¬ 
ment  and  evidence  of  the  applicants  in  support  of  their  applica¬ 
tion  for  a  certificate  of  environmental  compatibility  and  public 
need  for  the  proposed  Colstrip  Project.  (2)  We'll  have  statement 
and  evidence  of  any  affected  person,  group,  organization,  or 
other  entity  in  support  of  applicants'  requested  certificate  of 
environmental  compatibility  and  public  need.  (3)  We'll  have 
statement  and  evidence  from  the  Department  of  Natural  Resources 
and  Conservation  in  support  of  its  action,  to-wit,  the  recommenda¬ 
tion  to  the  Board  of  Natural  Resources  and  Conservation,  as 
contained  in  the  Final  Environmental  Impact  Statement  on  Colstrip 
electric  generating  Units  3  &  4,  and  the  500  kilowatt  transmission 
line  and  associated  facilities.  (4)  We'll  have  the  statement 
and  evidence  of  any  affected  person,  group,  organization  or  other 
entity  supporting  the  Department  of  Natural  Resources  and  Conserva 
tion  in  its  position.  Rebuttal  testimony  shall  proceed  in  the 
following  order:  Statement  in  evidence  of  the  Department  of 
Natural  Resources  and  Conservation;  (2)  Statement  in  evidence  of 
the  public  in  support  of  the  Department's  recommendations;  (3) 
Statement  in  evidence  of  applicants;  (4)  Statement  in  evidence 
of  the  public  in  support  of  applicants.  The  surrebuttal  testimony 
shall  proceed  in  the  same  manner  as  the  rebuttal  testimony. 

Cross-examination  upon  applicants'  case-’in-chief  will  be 
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I  conducted  as  follows:  First,  we'll  have  the  cross-examination 
by  the  Department  of  Natural  Resources;  2nd,  Northern  Cheyenne 
Tribe,  Inc.;  3rd,  Northern  Plains  Resource  Council;  4th,  the 
Environmental  Impact  Fund;  5th,  the  International  Brotherhood 
of  Electrical  Workers;  and  6th,  the  Department  of  Health,  to 
the  extent  they're  present  and  wish  to  cross-examine. 

Now,  in  order  to  clarify  our  status  since  we  adjourned  our 
last  meeting,  as  of  this  hour,  in  my  Order  of  May  5,  1975  regard¬ 
ing  these  proceedings,  I  directed  these  proceedings  to  continue 
on  matters  other  than  air  and  water  quality  standards,  until 
June  5th,  at  which  time  we  will  continue  with  the  Joint  and 
Concurrent  Hearing  with  the  Board  of  Health,  and  that  pursuant 
to  Section  70-809  of  the  Utility  Siting  Act,  that  neither  common 
law  nor  statutory  rules  of  evidence  need  apply  to  either  this 
hearing  or  to  the  joint  hearing.  Subsequent  to  that  Order,  and 
on  May  16,  1975,  the  Board  of  Health  by  letter  directed  to  me  as 
Hearings  Examiner  informed  me  that  the  Board  of  Health  hearing  — 
at  the  Board  of  Health  hearing  the  rules  of  evidence  proscribed 
by  the  Montana  Administrative  Procedures  Act  would  apply.  You 
should  each  have  a  copy  of  that  letter.  In  order  to  resolve  this 
question  as  to  the  different  rules  of  evidence,  and  the  objections 
raised  by  the  Northern  Cheyenne  Tribe,  Inc.,  and  the  Northern 
Plains  Resource  Council  to  a  joint  hearing  before  the  Board  of 
Natural  Resources  and  the  Board  of  Health,  I  would  like  to  and 
will  attempt  to  follow  Mr.  Shenker's  suggestion  made  on  May  5th, 
and  the  suggestion  of  some  of  you  other  parties  at  the  May  5th 
hearing,  that  on  June  5th  we  adjourn  this  Board  of  Natural  Resources 
hearing;  that  on  that  date  we  commence  a  Board  of  Health  hearing, 
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using  the  common  law  and  statutory  rules  of  evidence.  That  at 
the  conclusion  of  the  Board  of  Health  hearing,  we  reconvene  the 
Board  of  Natural  Resources  hearing,  and  incorporate  by  reference 
with  the  Board  of  Natural  Resources  hearing  all  the  exhibits  and 
testimony  from  the  Board  of  Health  hearing.  This  would  not  pre¬ 
clude  any  party  from  then  supplementing  that  evidence  with  any 
additional  evidence  before  the  Board  of  Natural  Resources  they 
may  deem  necessary  to  satisfy  the  mandates  affecting  70-810  and 
70-816,  and  particularly  subdivision  (4)  thereof,  on  air  quality 
impacts.  As  Mr.  Leaphart,  counsel  for  the  Board  of  Health, 
pointed  out  in  the  May  5th  hearing,  in  order  to  change  the  Board 
of  Health  hearing  from  a  joint  and  concurrent  requirement,  we 
will  have  to  go  back  to  the  Board  of  Health,  and  I  will  request 
authority  to  hold  the  Board  of  Health  hearing  separately  under 
the  situation. 

Now,  you  may  have  some  questions,  we  may  have  some  other 
procedural  matters  or  some  motions,  and  we  will  entertain  those 
at  this  time  before  we  get  our  opening  statements.  Who  wants  to 
start?  I  guess  you  have  some  various  questions.  Mr.  Shenker. 

MR.  SHENKER:  Yes,  there  is  a  preliminary  matter,  Mr.  Davis. 
We  have  several  that  we  think  should  be  brought  up  today.  First, 
we  recognize  the  unfortunate  situation  with  respect  to  a  court 
reporter  who  had  been  obtained  to  serve  in  these  proceedings.  He 
has  had  severe  illness  in  his  family  and  is  not  able  to  serve, 
and  Mrs.  Slacker  has  beeh  good  enough  at  the  last  moment  to  serve 
as  our  court  reporter  here,  but  there  is  an  Order  that  has  been 
entered  in  these  proceedings,  that  a  daily  transcript  of  the 
proceedings  will  be  made  available.  I  understand,  Mrs.  Blacker, 
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as  it's  quite  reasonable  to  assume,  under  the  circumstances  of 
her  rather  recently  coming  into  these  proceedings,  we  couldn't 
expect  Mrs.  Blacker  to  immediately  pick  up  the  requirement  and 
obligation  to  furnish  a  daily  transcript,  but  the  difficulty 
that  creates  at  this  point  is,  first,  that  not  having  the 
daily  transcript  is  in  violation  of  the  Order  that  has  been  entere 
in  these  proceedings.  Secondly,  from  a  practical  standpoint, 
to  have  an  expeditious  and  effective  hearing,  in  order  for  the 
parties  properly  to  cross-examine  the  witnesses  in  these  proceed¬ 
ings,  both  within  the  context  of  their  direct  testimony  and  on 
a  cumulative  basis,  it  will  be  necessary  to  have  daily  transcripts 
Now,  since  we  do  not  have  provision  for  daily  transcripts,  that 
brings  us  to  the  commencement  of  the  hearing,  where  for  no  fault 
of  anybody  that  I  know  of  —  you  cannot  blame  illness  on  the 
court  reporter  who  designated  and  agreed  to  provide  the  daily 
transcript  —  I  think  that  the  proposal  that  we  would  make  at 
this  time,  and  if  necessary,  after  appropriate  discussion  we 
could  make  it  in  the  form  of  a  motion,  with  appropriate  argument, 
that  if  the  applicants  desire  to  put  on  their  evidence  on  direct 
examination,  they  may  do  so,  but  the  Department  of  Natural  Resource 
and  Conservation  would  reserve  all  cross-examination  of  all  wit¬ 
nesses  until  we  have  some  procedure  worked  out  for  the  obtaining 
and  furnishing  of  daily  transcripts.  It  may  be  possible  to  work 
out  such  a  procedure  this  week.  It  may  be  possible  to  work  out 
a  procedure  next  week,  but  what  we  know  at  the  moment  is  that 
there  is  no  such  procedure  that  has  been  established  and  adopted 
from  which  we  can  go  forward  immediately.  That's  the  first 
problem  I  wanted  to  bring  up.  Perhaps  I  should  stop  at  that  and 
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1  see  what  other  discussion  there  is  before  I  go  to  the  other 

2  matters  that  are  of  concern  to  me  this  morning  before  proceeding. 

3  HEARINGS  EXAMINER:  You're  a  representative  or  employee  of 

4  the  Department  of  Natural  Resources;  this  is  their  hearing. 

5  Mr.  Doney  and  Mr.  Wicks  is  here  and  I  have  no  budget  nor  any  way 

6  I  can  handle  that  situation.  Maybe  they  can  give  us  some  response| 

7  to  that. 

8  MR.  SHENKER:  Well,  I  can  speak  for  them  on  that,  Mr.  Davis. 

9  The  Department  is  prepared  to  pay  the  expenses  for  this  hearing, 

10  which  included  the  preparation  of  the  daily  transcript,  and 

11  arrangements  had  beeri  made  for  that,  in  fact,  with  the  court 

12  I  reporter.  He  is  not  available  now  as  a  result  of  illness,  and 

13  Mrs.  Blacker  is  here  today;  we  prevailed  upon  her  at  the  last 

14  moment  to  change  her  plans  and  take  the  transcription  of  these 

15  proceedings,  but  she  cannot  prepare  the  daily  transcripts. 

16  What  we  are  prepared  to  do,  as  a  Department,  for  expediting  the 

17  hearing,  is  to  find  some  court  reporter  or  court  reporters  who 

18  will  be  able  to  make  daily  transcripts.  And  that's  a  subject, 

19  of  course,  that  maybe  we  can  discuss  with  Mrs.  Blacker.  Maybe 

20  she  can  find  others  who  can  assist  her,  or  maybe  she  can  find  a 

21  way  of  getting  that  done.  But  my  point  at  the  moment  is  that 

22  notwithstanding  the  best  efforts  to  do  that,  it  hasn't  been  done 

23  yet;  it  can't  be  done  today,  and  therefore,  under  the  circumstance^ , 

24  I  think  it  would  be  difficult  —  indeed,  impossible  —  to  conduct 

25  an  effective  cross-examination,  at  least  as  to  the  Department  of 

26  Natural  Resources.  I  can't  speak  for  the  other  opponents  to  the 

27  application,  and  of  course,  I  don't  know  what  the  position  of  the 

28  applicants  would  be  at  this  time. 
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HEARINGS  EXAMINER:  Well,  could  I  ask  as  to  when,  if  anyone 
knows,  you  could  be  prepared  to  get  a  daily  transcript  into  the 
Department?  I  mean,  I  simply  don't  know  --  I  don't  have  any 
budget  here,  I  don't  hire  or  fire  anybody. 

MR.  CUMMINS:  Mr.  Davis,  it  is  not  a  question  of  budgeting 
or  hiring  or  firing  someone.  It's  a  question  of  availability  of 
qualified  personnel.  Mrs.  Blacker  has  consented  to  take  the 
proceedings  this  week,  except  for  tomorrow  afternoon,  and  we're 
attempting  again  this  morning  to  get  one  for  tomorrow  afternoon. 

We  think  we'll  be  successful  in  that  matter.  We  felt  it  was  most 
important  to  take  down  what  we  say  and  attempt  to  try  to  get  it 
transcribed  in  an  early  fashion,  however  long  that  would  take. 

I  did  discuss  with  Mrs.  Blacker  yesterday  the  possibility  of 
getting  together  again  with  Mr.  Yerger  who  indicated  that  maybe 
next  week  he  would  be  available,  and  a  lady  by  the  name  of  Mrs. 
Durkee  --  maybe  we  can  substitute  and  get  some  of  the  local 
court  reporters;  we've  obtained  the  services  of  Mr.  Franks  on 
one  occasion,  from  Livingston,  but  we're  still  forming  the  plans 
of  that  stage  of  that  particular  matter,  and  we  won't  know  today 
and  probably  won't  even  know  tomorrow  our  answer  to  those  require¬ 
ments.  We  are  making  every  effort  to  assist  you  in  getting  the 
necessary  personnel  to  put  this  particular  proceeding  on,  but 
court  reporters  and  transcribers  are  at  an  exact  premium  at  this 
particular  time.  The  Court's  in  session,  the  Board's  hearing 
with  their  people  —  and  there's  a  Grand  Jury  being  conducted 
in  this  County  at  the  present  time,  so  we're  just  about  drained 
of  personnel  at  this  stage  of  the  game. 

HEARINGS  EXAMINER:  Does  anybody  else  wish  to  comment  on  the 
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daily  transcripts? 


MR.  BELLINGHAM:  Yes,  sir.  We  oppose  the  suggestion  that 
cross-examination  wait  until  daily  transcripts  are  made  available 
As  we  perceive  the  situation  right  now  --  we  were  unaware  of  it, 

I  might  add,  until  we  came  into  the  room  this  morning,  that  we 
were  going  to  have  difficulty  with  the  daily  transcripts,  but 
this  is  a  problem  that  may  well  be  unsolvable  as  far  as  the 
remainder  of  the  hearing  is  concerned;  and  if  so,  I  can  see  where 
we've  got  real  problems  down  the  road  in  reserving  cross-examina¬ 
tion.  Now,  as  Mr.  Davis  well  knows,  and  the  rest  of  us  here,  it 
is  rather  unusual,  in  this  State,  at  least,  where  you  do  have  be¬ 
fore  you  a  daily  transcript  in  Court  proceedings,  as  well  as 
in  administrative  proceedings,  and  I  see  no  reason  under  the 
circumstances,  in  view  of  the  extensive  depositions  that  have 
been  taken,  in  view  of  the  extensive  discovery  involving 
interrogatories,  and  so  forth,  that  why  there  is  any  absolute 
necessity  in  having  a  daily  transcript  in  order  to  conduct  a 
proper  cross-examination.  These  depositions  of  the  witnesses 
are  presently  available  to  both  sides,  and  it  seems  to  us  in 
the  proper  and  orderly  administration  of  this  proceeding,  we 
should  proceed  with  the  particular  procedure  that  has  been 
previously  called  upon  and  has  been  set  down  by  order.  Now, 
let  me  add  one  further  word.  For  example,  we  have  certain 
witnesses  that  deal  with  related  subjects,  and  some  that  deal 
with  unrelated  subjects.  For  example,  we  have  witnesses  that 
are  going  to  testify  on  need.  Now,  let's  assume  here  that  we 
have  two  or  three  regarding  that.  It  seems  to  us  rather  unfair 
to  allow  the  adversaries  the  right  to  reserve  cross-examination 
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as  to  the  first  witness,  when  immediately  thereafter  we  have  to 
put  on  our  second  and  third  dealing  with  the  same  subject.  In 
other  words,  if  there  are  certain  things  brought  out  in  cross- 
examination,  for  example,  of  the  first  witness  that  we  should 
address  ourselves  to  the  second  and  third  witnesses,  or  whatever 
they  might  be,  this  completely  does  away  with  that  possibility, 
and  it  seems  to  us  that  in  fairness  and  equity,  in  view  of  the 
fact  that  a  daily  transcript  is  a  rather  unusual  arrangement 
in  this  State,  that  we  should  proceed  with  the  orderly  develop¬ 
ment  of  this  case  as  has  been  previously  set  down,  particularly 
in  view  of  the  fact  that  there  is  no  surety  of  any  kind  that 
we  are  eventually  going  to  have  a  daily  transcript.  I  presume 
in  that  case  transcripts  would  come  out  in  due  course  of  time, 
as  fast  as  the  reporters  that  are  obtained  can  get  them  out, 
but  this  perhaps  presents  no  real  problem  as  far  as  the  Board 
are  concerned,  because  they  can  read  them  when  they  do  come  out, 
but  it  seems  to  us  that  the  entire  procedure  is  going  to  be 
disrupted  in  such  a  fashion  that  it  just  doesn't  lend  itself 
any  logical  approach  to  insist  on  daily  transcripts  before  we  can 
proceed  with  cross-examination. 

HEARINGS  EXAMINER:  Mr.  Meloy. 

MR.  MELOY:  Mr.  Davis,  we  are  in  essentially  the  same 
position  that  you  are  in.  We  understand  that  there  is  an  order 
that  there  be  a  daily  transcript.  We  are  not  responsible  for  the 
procedural  problem,  the  practical  problem  that  we  have  right  now 
of  not  being  able  to  provide  that  transcript.  We  would  hope  that 
the  Hearings  Examiner  would  either  enforce  his  order,  or  secondly 
devise  a  procedure  whereby  we  can  have  access  to  some  record  of 
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testimony  so  that  we  may  conduct  cross-examination  properly,  or 
thirdly,  we  too  would  reserve  the  right  to  cross-examine  until 
later,  until  such  time  as  we  do  have  a  daily  transcript,  or  at 
least  a  transcript  from  which  we  can  properly  question  witnesses. 
Mr.  Bellingham  says  that  it  is  rather  unusual  in  this  state  to 
have  a  daily  transcript.  This  is  a  rather  unusual  hearing  for 
the  State  of  Montana.  There  are  probably  more  witnesses  and 
more  complex  issues  in  this  hearing  than  in  any  hearing,  and  I 
suspect  that  is  one  of  the  reasons  why  all  parties  agreed  and 
the  Hearing  Examiner  ordered  that  we  have  a  daily  transcript. 
Therefore,  we  would  object  to  proceeding  any  further  or  requiring 
us  to  cross-examine  without  such  a  daily  transcript. 

MR.  CROTTY :  Mr.  Examiner,  not  to  belabor  a  point,  but  the 
Northern  Resource  Council  would  join  in  Mr.  Shenker ' s  motion, 
and  we  feel  that  the  comments  made  by  Mr.  Meloy  would  apply  to 
us  as  well.  I  think  that  perhaps  Mr.  Bellingham  is  overlooking 
one  point.  In  an  administrative  proceeding,  even  in  Montana, 
whether  it  be  State  or  Federal,  it  is  not  really  unusual  to  obtain 
a  daily  transcript,  and  Mr.  Bellingham  is  also  aware  of  the  fact 
that  very  often  in  administrative  proceedings,  in  particular, 
matters  are  taken  out  of  order,  and  cross-examination  should 
really  cause  no  big  problem. 

HEARINGS  EXAMINER:  Mr.  Shenker. 

MR.  SHENKER:  In  reply  to  Mr.  Bellingham,  it  is  precisely 
because  of  the  extensive  discovery  which  was  necessary  in  this 
proceeding  and  which  has  taken  place  in  this  proceeding  that 
a  daily  transcript  is  so  essential.  I  don't  think  that  there 
should  be  any  guessing  or  playing  games  with  the  truth,  and  I 
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think  if  a  witness  testifies  on  one  day  and  the  next  day  you're 
going  to  cross-examine  him  as  to  how  carefully  he  has  addressed 
himself  to  the  truth,  based  upon  prior  testimony  from  a  cross- 
examination  in  a  deposition,  then  we  should  have  before  us  the 
text  of  what  he  said  in  court  in  this  proceeding  on  direct 
examination,  and  we  can  stack  against  it  the  text  of  what  he  said 
in  the  deposition.  These  are  complicated  issues  we  have  before  us, 
involving  highly  technical  kinds  of  consideration,  and  I  don't 
think  we  should  be  guessing  upon  what  a  witness  has  to  say  at  a 
particular  moment  when  we  are  cross-examining  him,  so  it's 
because  of  that  kind  of  discovery  that  I  think  it  was  necessary 
for  this  proceeding  that  it  makes  it  all  the  more  important  to 
have  the  daily  transcript.  But  let  me  put  aside  the  suggestion 
Mr.  Bellingham  made  that  we  may  never  be  able  to  solve  this 
problem.  The  problem  is  soluble;  the  only  question  is  how  long 
will  it  take  us  to  get  the  daily  transcript  available  to  us. 

If  we  cannot  solve  the  problem  by  the  use  of  local  reporters, 
whom  we  would  prefer  to  use,  then  we  will  find  other  reporters, 
but  we  can  have  reporters  here  in  sufficient  number  and  willing¬ 
ness  to  furnish  daily  transcripts.  I  don't  know  how  long  that 
will  take  at  the  outside,  but  I'm  sure  that  we  wouldn't  have  any 
problem  making  that  arrangement  within  a  period  of  a  week  or  ten 
days,  or  something  of  that  sort.  Moreover,  I  think  that  we 
cannot  take  lightly  orders  that  have  been  entered  in  this 
proceeding,  because  remember  that  under  the  Montana  Utility  Siting 
Act,  we  do  not  have  before  us  today,  necessarily,  all  the  parties 
that  may  be  a  party  to  this  proceeding.  They  are  not  yet  parties 
if  they  haven't  entered  appearnaces.  There  are  some  parties  who 
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have  entered  appearances  who  are  not  here  today.  Presumably,  all 
members  of  the  public,  all  potential,  and  all  actual  parties  -- 
statutory  parties  - —  and  the  potential  parties  who  are  not 
statutory  parties  should  be  able  to  rely  upon  the  orders  that 
have  been  entered,  and  I  have  been  advised  personally  by  counsel 
for  some  of  the  parties  that  because  of  the  availability  of  the 
daily  transcript,  they  will  not  attend  personally  all  of  the 
sessions  that  are  here  in  this  proceeding,  so  I  think  we  would 
not  be  keeping  faith  with  the  Order,  upon  which  people  in  good 
faith  have  relied,  if  we  were  to  allow  direct  examination  to 
proceed  with  the  understanding  that  cross-examination  would 
immediately  follow,  without  the  daily  transcripts.  Finally, 
the  point  that  Mr.  Bellingham  makes  that  he  would  like  to  know 
what  the  cross-examination  of  his  first  witness  is  before  he 
puts  the  second  witness  on  —  and  that's  what  lawyers  have  to  do, 
legal  contemplation  —  what  Mr.  Bellingham  is  really  talking  about| 
is  rebuttal  testimony,  and  they  are  entitled,  of  course,  to  put 
on  any  rebuttal  testimony  that  they  want,  after  all  of  the  cases- 
in-chief  have  been  received,  so  I  think  it  is  a  matter  that  we 
cannot  take  lightly.  I  am  not  making  a  motion  to  that  effect 
right  now,  because  there  are  some  other  preliminary  things  that 
we  ought  to  discuss.  I  would  like  to  reserve  that  until  we  have 
discussed  the  other  preliminaries,  but  if  the  Hearings  Examiner 
wants  me  to  make  a  motion  right  now,  I  can  do  that. 

HEARINGS  EXAMINER:  Let  me  hear  from  Mr.  Hilley. 

MR.  HILLEY:  Yes.  As  far  as  we're  concerned  —  of  course, 
we're  late  comers  to  this  proceeding;  we  made  no  stipulations  or 
anything  else  —  this  is  nothing  more  than  a  delay  in  time.  Now 
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we're  talking  about  due  process  through  the  daily  transcript. 

This  is  ridiculous*  As  far  as  we're  concerned,  you  can  rescind 
your  order  as  well  as  make  your  order;  as  far  as  daily  transcripts 
are  concerned,  why  don't  they  hire  somebody  to  transcribe  their 
own.  In  many  proceedings  and  hearings  I've  had  to  do  the  same 
thing.  This  is  nothing  more  than  just  a  delay. 

HEARINGS  EXAMINER:  Mr.  Bellingham. 

MR.  BELLINGHAM:  I  have  a  couple  of  points  that  I  don't  think 
have  been  covered  at  all.  First  of  all,  we're  not  dealing  here 
with  neophyte  attorneys.  We're  dealing  here,  for  the  most  part, 
with  experienced  trial  lawyers.  Now,  the  average  trial,  as  Mr. 
Davis  knows,  the  attorneys  take  notes,  copious  notes,  for  use 
on  cross-examination,  and  they  are  suggesting  that  this  won't 
apply,  it  couldn't  apply  in  this  case,  that  they  may  be  grievously 
hurt.  Well,  I  just  can't  buy  the  argument,  and  in  view  of  the 
average  trial  and  the  method  by  which  it's  conducted,  you  gentle¬ 
men  are  not  being  put  upon  at  all;  there's  no  real  hardship  here. 
They  know  what  the  witnesses  will  testify  to  or  have  testified 
to  through  the  use  of  their  own  notes,  and  perhaps  even  something 
on  a  tape  recorder,  if  they  desire,  so  as  far  as  a  hardship  is 
concerned,  I  think  this  really  evades  the  question.  Now,  it  has 
been  brought  out  that  the  Board  itself  desires  daily  transcripts. 
That  is  correct.  In  fact,  the  idea  of  daily  transcripts  being 
sent  to  the  Board  id  the  reason  why  daily  transcripts  were 
ordered,  not  for  the  convenience  of  counsel,  to  my  recollection, 
but  for  the  purposes  of  sending  them  to  the  Board  so  they  could 
keep  abreast  of  the  proceedings.  Now,  we  have  another  factor  here 
—  this  proceeding  has  been  an  expensive  one,  as  you  all  know,  up 
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to  date.  We  have  a  situation  here  where  we  have  witnesses  coming 
from  all  parts  of  the  country.  This  is  not  only  for  the 
applicants,  but  both  sides,  as  well.  What  this  means  is  we 
have  to  bring  witnesses  into  Helena  to  testify  for  maybe  half  a 
day  or  a  day,  whatever  —  it  might  be  even  2  days  or  3  days  — 
then  they  go  back  home,  and  then  we  have  to  call  them  here  again. 
Now,  we're  already  experiencing  problems  with  obtaining  witnesses 
here  at  the  proper  time  from  out  of  state  because  of  the  numerous 
delays  that  have  already  been  caused,  and  if  we  have  to  now 
bring  witnesses  here  for  direct  examination,  then  have  them  come 
back  later  on  in  the  summer,  or  whatever  it  may  be,  I  think  we're 
going  to  run  into  a  real  hardship,  real  difficulties,  not  to 
mention  the  extra  cost  and  the  other  problems  involved. 

HEARINGS  EXAMINER:  Anyone  else  on  this  particular  subject? 
Do  you  prefer  to  go  into  your  next  question  before  you  make  a 
motion  on  this? 

MR.  SHENKER:  Yes,  I  would*  Mr.  Davis,  and  in  part  because 
I  agree  with  the  hardship  question  that  Mr.  Bellingham  just 
addressed  himself  to,  I  recognize  that  it's  not  as  neat  and  it's 
not  as  inexpensive  to  have  witnesses  come  and  have  their  direct 
examination  taken  and  then  to  have  them  return  for  cross-examina¬ 
tion.  That's  unfortunate,  but  there's  nothing  that  any  of  us 
can  do  about  it  right  now.  There's  an  order  in  the  court,  and  it 
wasn't  entered  because  the  Board  indicated  they'd  like  it; 
counsel  requested  the  daily  transcripts.  Now,  the  second  point 
that  I  wanted  to  bring  up  this  morning,  that  I  assume  that  the 
applicants  are  proceeding  with  the  order  of  witnesses  that  was 
delivered  to  us  on  May  5th  —  I  notice  Mr.  O'Connor  is  here  this 


-**2Z 


1  morning,  presumably  as  their  first  witness.  Therefore,  in 

2  preparation  for  cross-examining  Mr.  O'Connor,  I  have  gone  through 

3  the  deposition  taken  of  Mr.  O'Connor  on  April  16th  and  April  17th ,| 

4  1975,  and  I  find  that  there  are  four  items  that  have  to  be  taken 

5  up  as  a  preliminary  to  Mr.  O'Connor's  being  the  first  witness, 

6  |  specifically  within  his  own  deposition,  but  on  a  broader  spectrum 

with  respect  to  documents  and  depositions.  I  can  go  into  those 

8  |  individually,  but  on  a  broader  basis  I  find  that  in  order  properly| 

9  to  cross-examine  Mr.  O'Connor  on  the  areas  of  testimony  which  I 

10  I  expect  the  applicants  will  elicit  from  him,  it  will  be  impossible 

11  I  for  me  not  to  be  cross-examining  him  on  areas  which  impinge  upon 

12  \  air  and  water  quality  certification  questions,  including  those 

13  |  within  the  Montana  State  Implementation  Plan  to  the  Environmental 

14  |  Protection  Agency.  Now,  if  the  Board  of  Health  and  Environmental 

15  |  Sciences  had  not  determined  that  separate  rules  were  to  apply  as 

16  to  the  evidence  that's  to  be  received  in  the  air  and  water  quality] 

17  certification  question,  then  I  would  simply  ask  leave  that  what- 

18  i  ever  cross-examination  we  make  Of  witnesses  we  would  like  to  have 

19  I  certified  as  part  of  the  air  and  water  quality  certification 

20  j  questions  that  come  on  June  5th.  I  recognize  the  problem  in  that 

21  j  because  the  Hearing  Examiner  specifically  has  said  and  ruled  that 

22  I  air  and  water  quality  certification  questions  are  not  supposed 

23  I  to  come  up  in  this  proceeding  as  it  commences  now.  But  it  appears 

24  j  to  me ,  after  the  rather  extensive  involvement  that  I've  had  in 

25  this  proceeding  over  the  ]ast  several  months,  that  it  will  be 

26  |  physically  and  intellectually  impossible  to  separate  out  air  and 

27  I  water  quality  certification  questions  from  most  of  the  witnesses 

28  whom  I  see  here  on  the  applicants'  list.  The  procedural 
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problem  is  one  of  timing.  I  think  the  law  ought  to  be  cumulative. 
It  arises  with  precedent;  it  grows;  it  ought  to  be  cumulative, 
and  we  have  no  problem,  as  the  Hearings  Examiner  has  indicated 
this  morning,  in  proceeding  on  June  5th  with  the  Board  of  Health 
hearing  under  their  more  stringent  rules  with  respect  to  evidence, 
vis-a-vis,  the  incorporation  of  all  that  testimony  when  we  come 
to  the  Board  of  Natural  Resources,  because  if  the  Board  of  Natural 
Resources  is  operating  on  less  stringent  rules  with  respect  to 
the  receipt  of  evidence,  anything  received  under  the  more 
stringent  rule  before  the  Board  of  Health  and  Environmental 
Sciences,  under  the  Administrative  Procedures  Act,  would  be 
accepted  and  received.  But  it  doesn't  work  in  reverse,  so  if 
now  we  were  to  proceed  with  testimony  of,  for  example,  Mr.  O'Con¬ 
nor,  and  cross-examination  were  to  elicit  matters  which,  as  I 
believe  will  be  the  case,  will  impinge  upon  air  and  water  quality 
certification  questions,  I  cannot  ask  leave  of  the  Hearings 
Examiner  to  incorporate  that  aspect  of  the  testimony  from  such 
a  witness  in  the  certification  hearing  on  air  and  water  quality 
and  State  implementation  plans,  because  we're  operating  here 
under  the  less  stringent  rules  of  evidence,  under  the  Board  of 
Natural  Resources  and  Conservation.  It  doesn't  work  in  reverse, 
that  if  you  have  the  less  stringently  received  evidence,  that  you 
can  incorporate  that  in  the  Board  of  Health  part  of  the  proceed¬ 
ing  where  they  have  the  more  stringent  rules  of  evidence.  As 
a  result  of  the  rather  substantial  problem  I  see,  with  respect  to 
this  witness  in  particular,  and  with  respect  to  most  of  the  wit¬ 
nesses  whom  they  have  on  their  list  —  you  go  down  the  list, 
for  example,  the  third  witness  is  Roger  Hof acker.  We  would 
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have  the  same  problem  with  Mr.  Hof acker.  Robert  J.  Labrie,  the 
next  witness,  we  would  have  the  same  problem  with  him.  D.  H. 

Knight  is  the  next  witness,  and  we  would  have  the  same  problem 
with  him.  That  is  true  for  each  of  the  witnesses  and  we  go 
down  the  list,  until  we  come  to  Ken  E.  Anderson.  That's  the 
first  witness  for  whom  we  would  not  have  the  problem  as  to  air 
and  water  quality  certification,  or  any  other  problem  that  I  know 
of  at  this  point.  With  respect  to  Mr.  Goldhammer,  who  is  the 
second  witness  on  their  list,  whom  I  don't  see  here  yet  today, 
we  have  a  different  problem  in  that  I  will  need  a  deposition 
transcript  in  order  to  properly  cross-examine  him,  and  that 
transcript  hasn't  arrived  yet.  It  was  taken  at  a  deposition  in 
Arizona  and  we  haven't  received  that  transcript  as  yet. 

HEARINGS  EXAMINER:  Who  was  that,  please? 

MR.  SHENKER:  Mr.  Goldhammer,  who  is  their  second  witness. 
Einar  Greave  was  the  deponent  in  Arizona  that  we  had  to  take 
through  the  issuance  of  a  commission.  It's  not  going  to  be 
unusual  in  this  proceeding  that  we're  going  to  need  the  deposition^ 
of  parties  other  than  the  witnesses,  or  deponents  other  than  the 
witnesses,  in  order  properly  to  cross-examine  the  witness,  because 
that's  the  way  the  testimony  came  in  from  so  many  of  the  witnesses 
They  referred  the  ball  to  someone  else  for  shouldering  or  carrying 
and  we  had  to  go  find  these  someone  elses  in  order  to  answer  the 
remaining  questions  that  we  had.  Now,  I  can  go  back  and  address 
myself  specifically  to  the  four  items  in  Mr.  O'Connor's  deposition 
that  are  incomplete  at  this  point,  but  I'm  not  sure  it's  necessary 
to  do  that,  because  there's  a  general  point  that  before  any  one 
witness  comes  to  testify,  it  seems  to  me  that  matters  of  discovery 
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in  connection  with  his  deposition  should  have  been  resolved.  And 
as  a  result  of  the  press  for  time,  I  assume  counsel  for  the 
applicants  have  had  the  same  difficulty  that  I  have  had,  first 
in  getting  the  transcripts  in  time  to  review,  and  secondly  to 
review  them.  In  any  event,  I  had  an  exchange  of  correspondence 
with  Mr.  Ross  of  the  applicants,  this  week  and  last,  where  I  was 
telling  him  again,  as  I  have  told  the  Hearings  Examiner  in  the 
past,  that  our  procedure  is  to  go  through  each  deposition,  find 
out  the  items  that  have  not  yet  been  produced,  and  ask  for  those 
items.  We  haven't  sought  any  more  formal  way  to  do  it.  Certainly, 
it  seems  to  me  before  the  witness  comes  to  testify  we're  entitled 
to  have  those  items  reviewed  and  resolved. 

Now,  I  think  I  might  as  well  go  to  the  next  point  that  I 
was  going  to  make,  instead  of  waiting  until  after  discussion  on 
this  one.  Mr.  Peterson  alluded  to  this  point  off  the  record 
a  little  earlier  before  the  Hearings  Examiner  this  morning  before 
we  began  the  proceeding.  There  has  been  proposed  by  the  Bechtel 
Corporation  a  form  of  stipulation  and  order  for  their  protection. 
I'll  leave  it  to  Mr.  Peterson  for  discussion  about  the  details 
of  it,  whether  he  wishes  to  assert  it  for  the  consideration  of 
the  Hearings  Examiner  today.  The  problem  involves  the  assertion 
of  confidentiality  and  proprietary  interest  with  both  testimony 
and  documents  produced  by  the  Bechtel  Corporation.  In  order  to 
expedite  this  hearing,  instead  of  having  the  issuance  of  subpoenas 
and  commissions  and  a  hearing  in  the  California  courts  on  Bechtel's: 
position  that  (a)  it  was  not  subject  to  the  jurisdiction  of  this 
proceeding?  and  (b)  it  need  not  and  would  not  disclose  the  docu¬ 
ments  without  the  understanding  that  we  did  reach  ,  we  agreed 
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that  we  would  obtain  documents  from  Bechtel  and  take  testimony 
from  Bechtel's  witnesses,  respecting  their  right  to  assert  the 
claim  of  confidentiality  and  to  have  it  adjudicated,  both 
preliminarily  here  in  Montana  before  you,  Mr.  Davis,  and  then 
subsequently,  if  the  ruling  is  adverse  to  their  interests,  they 
would  still  have  the  right  to  preserve  their  jurisdictional 
claims  in  a  California  court.  I  do  not  want  to  have  a  hearing 
which  has  been  publically  noticed,  both  by  the  Board  of  Health 
and  the  Board  of  Natural  Resources,  in  order  to  comply  with 
Federal  and  State  procedural  requirements  and  the  Montana 
State  Implementation  Plan,  to  be  delayed,  but  I  certainly  can 
see  that  if  before  June  5th,  the  date  now  set  for  the  hearing 
of  the  Board  of  Health  and  Environmental  Sciences  and  the 
Board  of  Natural  Resources,  although  I  understand  it  will  be 
continued  for  the  Board  of  Natural  Resources  in  order  not  to 
combine  the  two  hearings  —  we  must  resolve  those  Bechtel 
questions,  because  they  will  be  at  the  heart  of  the  air  and 
water  quality  certification  and  state  implementation  certification 
questions.  We  simply  are  not  prepared  to  accept  the  thrust  of 
Bechtel's  position  that  the  confidentiality  and  proprietary  nature 
of  the  documents  and  testimony  which  they  seek  to  protect  is 
such  that  cannot  see  the  light  of  day.  As  a  public  agency,  in 
this  public  proceeding,  we  do  not  believe  that  the  public  should 
be  barred  from  seeing  any  of  the  evidence  that  is  received. 
Therefore,  we  are  unwilling  to  continue  our  stipulation  to  the 
next  step  that  Bechtel  has  proposed,  that  the  public  be  barred 
from  seeing  the  documents  and  the  testimony.  As  Mr.  Peterson 
wishes  to  surface  the  proposals  for  Bechtel,  we  would  be  happy 
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to  discuss  the  details  of  it.  Now,  because  of  the  problem  of 
having  to  resolve  these  questions  regarding  the  Bechtel  documents, 
noting  the  shortness  of  time  between  now  and  June  5th,  I  think 
it  would  be  the  proper  exercise  of  our  collective  wisdom  and 
discretion  to  make  sure  that  we're  not  going  to  have  problems  on 
June  5th,  and  to  get  at  it  now,  to  look  at  those  documents  and 
to  look  at  those  transcripts.  Unfortunately,  we  can't  look  at 
them  all,  because  some  of  the  depositions  --  five  of  them  -- 
were  taken  Thursday  of  last  week,  and  we  don't  have  those 
transcripts  yet  before  us.  There  is  also  a  fair  amount  of 
documentary  material  produced  under  the  same  confidentiality 
stipulation  that  we  had  originally  obtained  so  much  of  the 
material  from  Bechtel.  But  I  see  no  reason  why  we  can't  make 
the  effort  to  resolve  all  those  issues  before  June  5th,  and  I 
think  we  should.  Therefore,  as  a  result  of  the  first  issue  to 
which  I  addressed  myself,  namely,  the  problem  of  obtaining  daily 
transcripts  from  the  court  reporter;  the  second  issue  to  which 
I  addressed  myself,  namely,  obtaining  all  of  the  documents 
necessary  from  all  of  the  witnesses  who  are  going  to  be  called, 
and  depositions  in  connection  with  those  witnesses;  as  a  result 
of  the  third  issue  to  which  I  addressed  myself,  namely,  the 
problem  of  inclusion  in  the  record  before  the  Board  of  Health  of 
all  of  the  testimony  that  comes  in  the  cross-examination  of 
witnesses  who  come  right  now  in  this  proceeding  before  the 
Board  of  Natural  Resources;  and  finally,  because  of  the  necessity 
of  preserving  the  hearing  on  June  5th,  it  will  be  my  proposal, 
and  I  make  it  in  the  form  of  a  motion: 

That  this  hearing  continue  for  the  purpose  of  resolving  all 
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outstanding  discovery  questions  forthwith,  with  the  assistance 
of  the  Hearing  Examiner  in  session,  so  that  we  don't  all  of  us 
return  to  our  separate  offices  and  worry  about  other  problems; 
that  we  focus  our  full  attention  to  the  solving  of  the  documentary^ 
discovery  questions  that  are  still  outstanding;  that  we  include 
within  that  ambit  of  our  concern  resolving  the  question  of  all 
the  Bechtel  arguments,  the  confidentiality  questions,  the 
proprietary  questions;  and  that  on  June  5th  the  hearing  commence 
jointly  and  concurrently,  and  immediately  adjourn  as  to  the  Board 
of  Natural  Resources;  but  that  on  June  5th  the  hearing  as  to  the 
Board  of  Health  and  Environmental  Sciences  shall  continue  apace. 
And  I  can  represent  to  the  Hearings  Examiner  with  substantial 
confidence  that  by  June  5th  we  shall  have  sufficient  court 
reporters  to  obtain  a  daily  transcript  without  further  difficulty. 
So  that  is  a  motion  that  I  make  at  this  time  and,  of  course,  am 
prepared  to  discuss  further  the  details  of  it. 

HEARINGS  EXAMINER:  Does  anyone  else  wish  to  speak  in  support 
of  Mr.  Shenker's  motion? 

MR.  CROTTY :  Mr.  Examiner,  I  would  like  to  speak  in  support 
of  Mr.  Shenker's  motion.  I  would  like  to  point  out  to  the 
Examiner  —  he  was  in  present  in  Court  yesterday,  and  I  believe 
that  Mr.  Shenker's  comments  go  right  along  with  what  the  Judge 
tried  to  tell  you  yesterday.  The  Judge  indicated  yesterday  that 
he  didn't  have  jurisdiction  to  stop  this  hearing.  He  solved 
these  problems  that  have  come  about  as  a  result  of  the  different 
rules  of  evidence  and  as  a  result  of  the  discovery  problems,  and 
I  think  he  touched  on  cross-examination,  but  he  indicated  yester¬ 
day  that  if  he  had  the  authority,  if  he  had  the  jurisdiction,  he 
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felt  that  he  would  continue  this  matter  until  such  time  as  we 
might  have  air  and  water  first,  and  I  think  the  Examiner  should 
consider  the  comments  of  the  Court  yesterday  in  regard  to  consid¬ 
ering  these  comments  of  Mr.  Shenker  today. 

HEARING  EXAMINER:  Mr.  Meloy,  do  you  have  anything  to  add? 

MR.  MELOY:  We  would  support  the  motion  of  Mr.  Shenker.  I 
have  no  further  argument. 

HEARING  EXAMINER:  Mr.  Bellingham. 

MR.  BELLINGHAM:  Mr.  Davis,  I  must  admit  I  sat  here  in 
utter  amazement  at  some  of  the  arguments  that  have  been  presented 
for  the  past  few  minutes,  wondering  where  they  were  going  to  lead 
to.  Well,  they  led  to  something,  all  right,  another  postponement, 
and  I  should  have  had  sense  enough  to  know  from  the  outset  that 
that's  exactly  where  they  were  leading.  Let's  examine  a  couple 
of  them.  The  statement  has  been  made  relative  to  our  witnesses 
that  they  presume  that  they'll  be  called  in  the  order  stated, 
and  so  forth,  and  I  assume  that  if  we  don't  call  them  in  the 
order  that  we've  already  given  to  them  that  they'd  like  to  recess 
the  hearing  until  we  have  them  available,  and  I  might  say  at 
this  time,  no,  Mr.  Goldhammer  will  not  be  here,  as  Mr.  Shenker 
obviously  knows.  Because  of  the  repeated  delays  of  this  pro¬ 
ceeding,  Mr.  Goldhammer  is  elsewhere  at  this  time,  and  we  are 
going  to  have  to  call  him  at  some  future  time,  and  that  time  I 
am  not  certain  at  this  time,  but  as  soon  as  possible.  Now,  taking 
a  look  at  these  other  witnesses,  Mr.  Shenker  is  very  much  per¬ 
turbed  that  we  are  going  to  get  into  related  matter  dealing  with 
air  and  water,  environmental  problems,  and  so  forth,  and  I  may 
say  at  this  time,  uneguivocably ,  that  as  far  as  I  am  concerned  and 
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as  far  as  I  know  at  this  particular  time,  Mr.  O'Connor,  Mr. 
Goldhammer,  Mr.  Hof acker,  Mr.  Labrie,  insofar  as  his  testimony 
is  concerned,  as  brought  out  by  Mr.  Knight,  Bredimeyer,  and  so 
forth,  the  ones  down  through  Mr.  Spring  are  not  going  to  touch 
in  any  fashion  upon  the  air  emission  or  the  water  problems  -- 
in  other  words,  nothing  to  do  with  the  environmental  problems 
involved  in  this  that  might  be  a  problem  at  the  June  5  hearing. 
Now,  I  might  add,  on  cross-examination  I  have  every  reason  to 
believe,  and  perhaps  it  will  happen,  that  the  opposing  counsel 
may  attempt  to  bring  up  matters  dealing  with  air  and  water,  but 
if  so,  it  is  certaihly  no  fault  of  ours,  because  insofar  as  our 
direct  examination  is  concerned  —  and  I  think  that  cross-examina¬ 
tion  should  be  restricted  to  the  matters  brought  out  in  direct  — 
we  do  not  intend  to  get  into  related  matters  that  I  have  previous¬ 
ly  mentioned.  I  think  the  entire  thrust  of  the  argument  is  once 
more  the  tired  old  refrain,  "We're  not  ready;  we  have  to  wait 
for  due  process  here,  and  the  only  matter  that  we  can  comfortably 
process  is  another  delay;"  and  I  am  sure,  as  I  have  said  before 
and  as  I  mentioned  at  the  Board  of  Natural  Resources  the  other 
day  —  I'm  beginning  to  sound  like  a  track  record,  I  know  —  but 
every  time  I  get  on  my  feet  to  oppose  another  motion  for  delay, 

I  say,  "I  told  you  so  weeks  ago,  months  ago  —  it  almost  seems 
like  years  ago,  that  there  will  be  another  delay."  And  I  know 
at  the  June  5  hearing,  if  this  particular  hearing  is  set  over 
until  that  time,  we  are  going  to  have  another  motion  for  a  delay, 
so  I  think  that  as  a  matter  of  tactic  here,  they  have  made  up 
their  minds  many  months  ago  to  delay  this  hearing  as  long  as 
possible,  and  I  think  this  is  nothing  more  than  another  step  in 
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that  direction.  I  think  Mr.  Peterson  can  better  address  himself 
to  the  problems  raised  by  the  Bechtel  Company  that  I  can. 

MR.  PETERSON:  Mr.  Davis,  first  of  all,  the  applicants  want 
it  clearly  understood  for  the  record  that  this  proceeding  is 
being  held  under  the  Utility  Siting  Act,  and  that  all  parties  to 
the  proceeding  are  subject  to  the  provisions  of  the  Utility  Siting 
Act,  notwithstanding  any  positions  taken  by  any  of  the  Board. 

I  was  given  a  copy  of  a  proposed  stipulation  together  with  an 
order  submitted  on  behalf  of  the  Bechtel  Corporation's  counsel, 
the  substance  of  which  is  that  the  Bechtel  Corporation  claims  to 
have  voluntarily  provided  access  to  and  allowed  inspection  of 
documents,  records,  drawings  and  correspondence  relating  to  the 
construction  project  which  is  the  subject  of  this  proceeding,  by 
counsel  for  the  Department  of  Natural  Resources  and  Conservation 
and  for  the  Northern  Cheyenne  Tribe.  That  Bechtel  further 
asserts  that  they  have  voluntarily  provided  numerous  witnesses 
for  the  purposes  of  deposition  testimony  taken  by  the  Department 
and  the  Northern  Cheyenne  Tribe,  and  Bechtel  further  asserts 
that  it  is  not  now  nor  has  at  any  time  been  a  party  to  this 
proceeding.  Bechtel  further  asserts  that  they  do  —  that  it 
does  not  bv  voluntary  cooperation  which  it  exerted,  nor  by  the 
filing  of  the  stipulation,  it  can  in  any  wav  subject  itself  to 
the  jurisdiction  of  this  administrative  body,  nor  of  any  Court 
in  this  State.  Bechtel  asserts  that  bv  providing  witnesses  and 
producing  documents  and  records  it  does  not  in  any  manner  waive 
its  right  to  restrict  the  flow  of  voluntary  cooperation  to  any 
degree,  including  but  not  limited  to  a  refusal  to  produce  documents 
or  answer  specific  questions,  and  that  any  and  all  documents 
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or  testimony  provided  by  Bechtel  or  its  employees  is  to  be 
restricted  to  use  in  this  administrative  proceeding  alone,  and 
within  the  proceeding  for  the  purposes  consistent  with  the  Montand 
Utility  Sitinq  Act  of  1973.  During  the  course  of  the  depositions, 
Bechtel  asserted  general  and  proprietary  interest  in  protecting 
the  confidentiality  of  their  records,  documents  and  other  informa-l 
tion,  which  pertained  to  the  conduct  of  its  business,  including 
but  not  limited  to  lists  of  current  and  prospective  bidders, 
subcontractors,  Vendors  and  the  like,  pricing  information  generate 
by  Bechtel  and  provided  in  confidence  by  bidders,  subcontractors 
and  the  like,  information  relating  to  the  amount  or  computation 
of  Bechtel’s  fees  for  its  services,  including  the  method  of 
computation  and  negotiations  relating  thereto,  Bechtel's 
internal  estimating  procedures  and  methods,  information  relating 
to  other  plants  and  other  jobs  which  Bechtel  has  in  the  past 
performed  or  is  now  presently  performing,  information  relating 
to  contract  negotiations,  information  relating  to  Bechtel's 
internal  organization  and  procedures,  and  any  information  which 
may  be  characterized  as  a  trade  secret.  Further,  Bechtel  asserts 
an  interest  in  protecting  the  confidentiality  of  information 
provided  bv  bidders,  subcontractors  or  vendors  for  the  use  of 
Bechtel  in  evaluating  proposals  and  negotiating  agreements  with 
such  entities,  and  therefore  Bechtel  proposes  that  this  Hearing 
Examiner  order  that  any  and  all  documents  or  testimony  provided 
by  Bechtel  or  its  employees  shall  be  restricted  to  use  in  this 
administrative  proceeding  alone,  and  within  this  proceeding  for 
the  purposes  consistent  with  the  Montana  Utility  Siting  Act;  and 
Bechtel  further  proposes  that  the  Hearing  Examiner  order  that  the 
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documents  listed  in  Exhibit  A,  which  will  be  incorporated  with 
the  motion,  be  designated  as  confidential  information,  and 
which  has  already  been  supplied  to  counsel  for  the  DNR  and 
the  Cheyenne  Indian  Tribe,  shall  be  provided  only  subject  to 
the  following  protective  conditions:  (a)  That  such  confidential 

information  shall  not  be  disclosed  to  anyone  other  than  the 
Hearing  Examiner,  the  Board  of  Natural  Resources  and  Conservation, 
counsel  for  the  Department  of  Natural  Resources  and  Conservation,  | 
counsel  for  the  Northern  Cheyenne  Tribe,  Inc.,  and  such  other 
persons  as  may  be  retained  by  such  counsel  as  outside  experts 
in  connection  with  the  above  entitled  action.  For  the  purposes 
of  this  order,  the  term  "outside  expert"  shall  be  defined  to 
mean  any  individual  retained  by  counsel  exclusively  for  the 
purposes  of  evaluating  the  technical  matters  within  his  field 
of  expertise  in  connection  with  this  proceeding. 

(b)  That  disclosure  of  such  confidential  information  to 
the  Hearing  Examiner  or  to  the  Board  of  Natural  Resources  and 
Conservation  —  and  I  might  also  include  in  here  the  Board  of 
Health  —  shall  be  made  only  during  in  camera  sessions,  at  which 
the  general  public  shall  be  excluded,  and  any  transcript  of  such 
proceedings  shall  be  prepared  separately  and  marked  "Confidential.' 
Such  confidential  information  shall  not  be  available  in  the  public 
files  of  this  proceedinq.  Such  confidential  information  shall  not 
be  disclosed  or  used  by  any  of  the  above  designated  persons  except 
for  the  purposes  of  this  proceeding. 

(c)  That  disclosure  of  such  confidential  information  to 
outside  experts  shall  take  place  only  after  that  outside  expert 
has  subscribed  to  a  sworn  statement,  before  a  notary  public,  which 
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statement  shall  provide  that  the  confidential  information  shall 
not  be  disclosed  by  him  to  persons  other  than  those  designated 
in  paragraph  (a) ,  and  utilized  in  any  way  by  him  except  for 
the  purposes  of  this  proceeding. 

(d)  That  disclosure  of  such  confidential  information  shall 
be  made  where  possible  only  after  any  figures  or  percentages 
relating  to  Bechtel’s  fee,  and  any  named  and  specific  figures 
have  been  obliterated  from  the  documents  prior  to  their  use,  or 
obscured  in  some  fashion;  and  finally, 

(e)  That  at  the  conclusion  of  this  proceeding,  all  such 
confidential  information  shall  be  delivered  to  and  sealed  by  the 
Hearings  Examiner,  who  shall  not  permit  inspection  of  any  such 
part  of  the  confidential  information. 

Bechtel  further  requests  that  the  Hearing  Examiner  ‘order 
that  all  information,  testimony,  records,  documents  and  the  like 
which  pertain  to  the  items  and  subjects  set  forth  in  paragraph 
7  and  8  which  have  been  or  shall  be  produced  in  these  proceedings, 
whether  or  hot  listed  in  the  Exhibit  A,  shall  be  designated 
confidential  information,  subject  to  the  same  restrictions 
relating  to  those  documents  listed  in  Exhibit  A. 

Bechtel  further  requests  that  the  Hearing  Examiner  order 
that  the  parties  and  Bechtel  may  at  any  time  by  any  stipulation 
modify  the  restrictions  pertaining  to  the  use  of  any  and  all 
confidential  information  as  described  herein. 

Bechtel  has  requested  the  applicants  to  assert  that  stipula¬ 
tion,  motion  and  proposed  order,  on  the  basis  that  certain  informa¬ 
tion  which  has  heretofore  been  marked  "Confidential”  in  deposition 
files  is  subject  to  a  proprietary  interest  of  Bechtel  and  a  vendor 
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called  the  Combustion  Equipment  Associates.  They  have  also 
asserted  a  proprietary  and  confidential  interest  in  certain 
information  relating  to  equipment  proposed  to  be  supplied  to  the 
applicants  in  the  construction  of  Colstrip  3  &  4.  The  Montana 
Power  Company  has  proposed  this  motion  and  order  on  behalf  of 
Bechtel,  and  takes  the  position  that  because  of  the  voluntary 
cooperation  of  Bechtel  in  allowing  their  records  to  be  copied 
and  allowing  the  witnesses  to  be  deposed,  that  certain  informa¬ 
tion  relative  to  the  documents  is  confidential  and  of  a  proprietar[ 
nature.  There  has  been  a  letter,  I  understand,  addressed  by 
Mr.  Shenker  to  counsel  for  Bechtel  in  San  Francisco,  a  copy  of 
which  I  have  not  yet  received,  which  I  assume  rejects  or  resists 
this  motion.  I  do  not  think  that  this  motion  need  be  ruled  upon 
at  this  time.  I  do  not  feel  —  I  believe  it  can  be  taken  under 
advisement  bv  the  Hearings  Examiner,  without  any  delay  in  these 
proceedings,  and  it  really  relates  to  matters  dealing  with  air 
and  water  quality  testimony  which  will  be  introduced  upon  the 
joint  hearing  on  June  5th  of  1975.  That  is  the  position  that 
Bechtel  asked  The  Montana  Power  Company  to  assert  at  these  pro¬ 
ceedings  today. 

HEARINGS  EXAMINER:  Have  you  made  copies  of  this  for  the 
parties,  Mr.  Peterson? 

MR.  PETERSON:  It  is  my  understanding  that  a  copy  of  the 
stipulation  and  proposed  order  was  given  to  counsel  last  Thursday 
in  San  Francisco. 

HEARINGS  EXAMINER:  Do  the  other  parties  have  copies? 

MR.  CROTTY:  You  know,  I  am  really  shocked  that  Mr.  Peterson 
would  have  the  nerve  to  even  consider  making  a  motion  such  as 
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this.  This  is  a  public  hearing.  We  are  a  public  party  to  this 
hearing,  the  Northern  Plains  Resource  Council.  We  weren't 
included  within  stipulation  and  order  he  has  presented  for  you 
to  consider  here.  What  are  we  supposed  to  do,  pack  up  and  go 
out  of  the  room  every  time  something  that  affects  Bechtel  comes 
up?  Does  everybody  just  leave?  How  do  we  get  at  the  truth  here? 
How  do  we  examine  witnesses  if  we  can't  even  hear  what  they  say 
or  examine  their  documents?  The  public  certainly  has  a  right  to 
know  what's  going  on.  There's  no  possible  way  that  we  can  get  at 
that  truth  if  we  would  have  to  work  with  something  like  that.  We 
haven't  seen  it;  this  is  the  first  time  we've  heard  about  it. 

I'm  shocked  that  this  would  be  presented  here.  This  absolutely 
should  not  be  considered,  and  it's  something  that  should  be  taken 
up  at  this  time,  not  sometime  two  or  three  weeks  down  the  road. 

HEARINGS  EXAMINER:  Mr.  Meloy. 

MR.  MELOY:  Mr.  Davis,  we  have  had  sandwiched  in  between 
a  motion  by  Mr.  Shenker  another  motion  which  in  my  mind  requires 
the  same  amount  of  argument  by  Mr.  Peterson.  I  request  that 
somehow  we  keep  these  two  things  separate,  if  that's  possible, 
and  continue  on  with  discussion  of  Mr.  Shenker ' s  motion,  and  then 
take  up  Mr.  Peterson's  motion  after  we  conclude  all  arguments 
on  Mr.  Shenker 's  motion. 

HEARINGS  EXAMINER:  As  I  understood  Mr.  Shenker,  he  had 
three  points,  the  third  of  which  was  Bechtel  Corporation,  and 
he  referred  that  to  Mr.  Peterson  for  comment  on  it,  so  as  I 
understand  it,  he  wanted  to  get  this  in  at  the  same  time,  Mr. 
Meloy.  I  could  be  wrong  on  that.  We'll  have  to  rule  on  them 
separately,  of  course.  Is  that  correct,  Mr.  Shenker? 
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1  MR.  SHENKER:  Yes,  it  is,  Mr.  Davis.  If  I  may  reply  to 

2  Mr.  Peterson  and  Mr.  Bellingham  in  reverse  order  —  first  to 

3  Mr.  Peterson.  He  is  entirely  correct  as  to  the  thrust  of  the 

4  I  Bechtel  problem  as  something  that  comes  up  on  June  5th,  but  I 

5  |  think  it  only  f  air  that  the  Hearings  Examiner  should  know  that 

6  |  ruling  on  this  kind  of  a  matter  is  not  going  to  be  simple.  What 
it  will  require  is  the  reviewing  of  deposition  transcripts,  which 

8  |  are  asserted  as  confidential,  and  my  rough  estimate  is  that  there 

9  |  are  something  like  500  pages  of  testimony  that  has  been  asserted 
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to  be  confidential,  and  there  is  something  like  three  feet  of 
documents  that  have  been  asserted  to  be  confidential,  and  that's 
going  to  require  the  parties  and  the  Hearing  Examiner  going 
through,  in  effect,  page  by  page,  document  by  document,  and  to 
believe  that  this  is  a  matter  that  can  be  taken  under  advisement 
by  the  Hearing  Examiner  —  you  can  kind  of  think  about  it  from 
time  to  time  while  we’re  all  in  the  course  of  hearing  —  is 
highly  unrealistic.  Therefore,  what  would  happen,  it  seems  to 
me,  on  June  5th,  is  that  Mr.  Bellingham  would  have  another  one 
of  his  self  fulfilling  prophecies.  On  June  5th  he  would  be  able 
to  play  the  record  once  again,  that  there  is  a,  quote,  "postpone¬ 
ment,"  unquote,  because  nobody’s  done  the  job  of  determining  the 
question  with  respect  to  the  confidentiality  and  proprietary  nature 
of  the  various  documents  and  of  the  transcripts.  It  is  a  difficulty  > 
time-consuming,  tedious  kind  of  problem.  I  suppose  it  is  possible 
that  Bechtel  could  change  its  position.  It  has  not;  it  is  not 
a  party  to  these  proceedings;  and  in  order  to  expedite  the 
proceedings,  we’ve  gotten  the  documents  on  the  stipulation  to 
which  I  have  referred,  as  Mr.  Peterson  confirms.  There  is  another 
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problem  in  having  the  documents  anything  other  than  public. 

When  we* re  talking  about  a  June  5th  hearing,  we're  talking  about 


(  ' 


the  Board  of  Health  and  Environmental  Sciences,  which  is  subiect 


to  the  Montana  State  Implementation  Plan,  which  is  subject  to 
all  the  Federal  procedural  requirements,  which  brings  us  directly 
into  the  case  of  the  NRDC  vs.  the  EPA,  decided  by  the  Fifth 


Circuit  last  year,  which  is  a  flat  prohibition  on  that  kind  of 


secret  proceedings.  It  is  an  absolute  requirement  that  for  EPA 


purposes,  incorporated  into  the  Montana  State  Implementation 


Plan,  incorporated  before  the  Board  of  Health  and  Environmental 


C 


Sciences,  that  these  proceedings  have  got  to  be  public.  Now, 


that's  going  to  be  the  problem  with  the  Bechtel  documents  and 


transcripts,  and  I  think  it's  an  important  problem,  and  we'd 
better  address  ourselves  to  it.  That's  why  we  should  do  it  now 


( 


Responding  to  Mr.  Bellingham's  points  --  first,  I  don't 
think  that  anybody  to  these  proceedings  has  been  intentionally 
lagging  behind  in  necessary  preparation,  but  it  is  true  that 


f 


we  don't  have  the  documents  that  are  referred  to  in  the  various 


depositions.  It  is  true  that  there  are  four  items  in  Mr.  O' Connor |s 
deposition,  for  example,  that  are  still  unprepared.  It  is  true 


that  there  are  numerous  depositions  which  have  the  same  kinds  of 


problems.  Now,  if  Mr.  Bellingham  was  so  concerned  about  avoiding 
postponements,  I  suppose  the  herculean,  but  I  think  really 
impossible  task  could  have  been  performed,  and  all  discovery  could 
have  been  completed  before  now,  but  it's  clear  to  me,  since  we've 
been  talking  and  running  discovery  since  February  13th,  that 
unless  we  sit  here  right  now  and  run  through  all  the  discovery 
problems  and  get  them  all  resolved  by  order  of  the  Hearing  Examine: 
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forthwith,  that  we're  going  to  go  right  to  June  5th  on  the  same 
problem  that  we  have  today.  I  said  that  on  February  13th;  I  said 
it  on  each  of  the  occasions  when  we  have  reconvened,  that  it 
is  within  the  power  of  the  applicants  to  insist  upon  postpone¬ 
ment  while  they  cry  that  they  don't  want  postponement.  It  is 
within  their  power  because  the  documents  have  not  been  produced, 
although  they've  been  required  to  produce  them.  I  repeat  that 
I  am  not  accusing  them  of  bad  faith.  I'm  simply  saying  that 
a  job  hasn't  been  done.  I  don't  want  a  postponement.  I  want 
to  sit  here  right  now  and  get  ready  for  this  hearing  so  that 
there  isn't  any  problem  of  this  kind  which  raises  its  head  again. 

I  am  somewhat  surprised  by  Mr.  Bellingham's  statement  that 
they're  going  to  change  their  order  of  witnesses.  We  are  not 
in  a  cavalier  proceeding.  In  order  for  us  properly  to  cross- 
examine  any  one  witness,  we  will  have  a  room  full  of  documents 
that  we  have  to  run  through.  Now,  we  have  an  index,  and  we  can 
get  the  documents  out  of  the  room,  but  we  have  to  know  for  whom 
we  are  taking  the  documents  out  of  the  room.  If  we  are  not  going 
to  be  cross-examining  Mr.  Goldhammer,  the  No.  2  witness,  then 
I  spent  a  lot  of  time  unnecessarily  in  preparing  my  cross-examina¬ 
tion  for  him,  that  I  otherwise  could  have  been  spending  on  prepar¬ 
ing  my  cross-examination  of  whoever  the  next  witness  is  going  to 
be.  So  it  seems  to  me  it's  clear  that  we're  going  to  have  to 
have  an  understanding  as  to  who  the  witness  is  going  to  be  for 
whom  we  next  prepare  our  cross-examination.  That's  one  of  the 
things  it  seems  to  me  we  should  attend  to,  resolve  now,  without 
postponement,  with  everyone  here,  with  the  Hearings  Examiner. 
Moreover,  Mr.  Bellingham  says  that  he  assures  us  there  are  a 
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Inumber  of  witnesses  that  are  not  going  to  touch  on  environmental 
problems,  and  I  equally  assure  the  Hearing  Examiner  that  it  is 
impossible  for  most  of  these  witnesses  to  discuss  Questions 
of,  quote,  "need,"  unquote,  outside  of  the  range  of  the  environ¬ 
mental  impact,  simply,  intellectuallv ,  physically  impossible. 

There  is,  after  all,  a  different  environmental  impact  whether 
you  build  a  100  megawatt  facility  in  the  middle  of  downtown 
Helena,  or  a  10,000  megawatt  facility  in  Colstrip,  Montana. 

Those  are  need  questions,  you  might  say,  but  they  are  also 
environmental  impact  questions,  and  all  the  witnesses  have  said 
so  in  their  depositions,  that  when  they  consider  the  question 
of  need,  they  have  to  take  into  consideration  need  where,  under 
what  environmental  impacts.  And  finally,  Mr.  Bellingham 
announces  what  to  me  is  a  new  rule  before  this  Board  of  Natural 
Resources  and  Conservation  which  says  that  he  will  object  to 
cross-examination  that  is  beyond  the  scope  of  the  direct  examina¬ 
tion.  Well,  that  is  a  rule  which  is  relaxed  even  in  courts  of 
law.  That  is  a  rule  which  under  the  Administrative  Procedures 
Act  is  not  even  closely  followed.  It  is  of  course  within  the 
discretion  of  the  Hearings  Examiner  that  there  should  be  a 
tremendous  amount  of  roaming  far  afield,  but  if  we  are  here  before 
the  Board  of  Natural  Resources  without  statutory  common  law 
rules  of  evidence,  I  am  surprised  to  hear  that  our  cross-examina¬ 
tion  will  be  strictly  limited  to  everything  —  indeed  limited 
within -the  direct  examination.  Therefore,  it  seems  to  me  that 
we  should  not  be  in  the  business  of  pushing  further  postponements 
We  should  be  in  the  business  of  insuring  that  the  hearing  can  go 
forward  without  getting  ourselves  in  a  procedural  bog. 


< 


r 


-151- 


1 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 


The  last  point  that  I  want  to  make  is,  whether  we  like  it 
or  not,  there  is  a  Board  of  Health  and  Environmental  Sciences 
hearing  that  will  take  place  separate  and  apart  from  the  hearing 
of  the  Board  of  Natural  Resources  and  Conservation.  Under  the 
citizen  suit  provisions  in  this  State  and  in  all  states  of  this 
country  under  Federal  law,  anybody  who  is  never  a  party  to  these 
proceedings  under  the  Montana  Utility  Siting  Act,  at  any  time, 
can  file  a  lawsuit  because  of  a  procedural  infirmity.  We  do  not 
want  procedural  infirmities  to  make  a  nullity  of  all  of  our 
proceedings  here.  Therefore,  it  seems  to  me,  the  greatest  exer¬ 
cise  of  wisdom  is  to  get  on  with  the  resolution  of  the  problems 
we've  been  discussing  so  far  this  morning  —  the  document  problem, 
the  deposition  problem,  the  court  reporter  problem,  the  transcript 
problem,  and  the  problem  of  the  cross-examination  of  witnesses 
to  dovetail  with  the  Board  of  Health  hearing.  In  order  to  best 
expedite  the  flow  of  this  proceeding  without  the  procedural 
irregularities  that  can  dog  our  tracks  forever,  and  to  make  sure 
that  we're  ready,  all  of  us,  to  proceed  on  June  5th  before  that 
Board  of  Health  and  Environmental  Sciences,  with  all  the  rest  of 
these  problems  cleared  up,  I'm  prepared  to  stay  here  from  now 
to  June  5th,  if  it  takes  that  long,  in  order  to  get  all  of  those 
things  resolved. 

HEARINGS  EXAMINER:  What  can  we  do  to  resolve  the  Bechtel 
problem  here  today.  Do  you  have  a  brief?  Did  they  file  of 
brief  of  authorities  along  with  these  things  that  need  be  read? 
Won't  that  tke  some  time? 

MR.  SHENKER:  I  don't  think  it  takes  a  brief.  The  law  is 
very  well  established.  It's  a  matter  of  discretion  for  the 
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Hearings  Examiner. 

HEARINGS  EXAMINER:  I  want  a  brief  on  anything  that's  going 
on  Federal  laws  in  support  of  your  case.  I've  got  to  have  some, 
because  I  don't  have  access  to  all  the  law  in  my  hotel. 

MR.  SHENKER:  We  can  file  a  brief  on  any  of  the  questions 
that  the  Hearina  Examiner  wishes. 

HEARINGS  EXAMINER:  What  are  the  important  thrusts  on  this 
thing,  I  think  would  certainly  be  justified.  What  are  the  four 
items  that  you  don’t  have?  On  Mr.  O'Connor's  testimony,  I  mean. 

MR.  SHENKER:  Page  31  of  Mr.  O'Connor's  deposition  of  April 
16th  and  17th,  1975,  references  to  the  site  studies  for  alterna¬ 
tives  done  by  the  members  of  the  engineering  department;  those 
are  covered  in  the  deposition  of  Mr.  Labrie.  We  have  to  find 
the  exhibits  to  the  deposition  of  Mr.  Labrie,  and  his  testimony 
on  it  —  the  deposition  of  Mr.  Labrie  on  that  subject,  I  hope, 
is  the  one  that  was  handed  to  me  this  morning  at  10:00  o'clock,  bu 
I'm  going  to  have  to  review  that  to  make  sure.  We've  got  to 
find  the  exhibits  that  attach  themselves  to  that  particular 
deposition. 


HEARINGS  EXAMINER:  Is  that  number  one  of  your  four? 

MR.  SHENKER:  That's  number  one. 

HEARINGS  EXAMINER:  Okav ,  clarify  that  a  little. 

MR.  SHENKER:  Mr.  O'Connor  testified  with  respect  to 
alternative  sites  that  were  studied  by  the  applicants  for  where 
the  power  plants  should  be  built,  and  those  studies,  he  said, 
were  done  by  the  members  of  the  engineering  department.  Subsequen 
ly,  we  took  the  deposition  of  Mr.  Labrie,  and  he  kindly  ushered 
us  to  the  office  of  Mr.  Davenport,  who  pulled  out  from  the  file 
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cabinet  the  massive  computer  runoffs  that  shows  the  site  studies 
that  have  been  done.  In  order  properly  to  discuss  with  Mr. 
O'Connor  his  understanding  of  where  the  sites  were  supposed  to 
be,  what  size  plants  they  would  take,  what  configurations  they 
would  be,  what  the  problems  would  be  for  evaluation  purposes, 
we're  going  to  have  to  show  him  the  material  Mr.  Labrie  was  able 
to  produce,  in  order  to  discuss  that  with  him. 

MR.  BELLINGHAM:  Page  31  —  there's  no  request  made  of 
Mr.  O'Connor  that  I  can  find  in  this. 

MR.  SHENKER:  No,  Mr.  Bellingham,  I  didn't  say  that  there 
was.  I  thought  I  was  saying  that  it  was  Mr.  Labrie  who  did  have 
that  information,  and  Mr.  Bellingham  knows  very  well  from  some 
of  the  depositions  that  he  sat  in  on,  although  not  all  of  them, 
at  Mr.  O'Connor's  deposition  Mr.  Bellingham  was  not  present  —  Mr. 
Coldiron  was  present  on  that  particular  occasion.  Some  of 

the  discussions  took  place  on  the  record;  some  of  the  discussions 
took  place  off  the  record.  We  were  trying  to  cooperate  with  one 
another  in  order  to  get  documents.  When  I  asked  Mr.  O'Connor 
for  the  site  studies  he  was  talking  about,  he  said  they  were  in 
the  engineering  department.  I  subsequently  discovered  through 
the  good  offices  of  Mr.  Coldiron  that  it  was  Mr.  Labrie  of  whom 
I  should  inquire  on  that  subject,  and  I  did.  He  produced  the 
subject  studies.  We  did  examine  him  on  those  findings,  and  that's 
the  first  item  that  I  want  to  refer  to. 

HEARINGS  EXAMINER:  Do  you  have  the  studies  now? 

MR.  SHENKER:  I  don't  know.  At  10:00  o'clock  this  morning 
I  was  handed  a  deposition  of  Mr.  Labrie.  I  see  no  exhibits 
attached  to  it. 
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HEARINGS  EXAMINER:  Let  me  hear  from  the  applicants  about 
the  site  studies. 

MR.  BELLINGHAM:  I’m  not  too  familiar  with  them,  but  I 
understand  they  have  been  furnished  to  him  by  his  own  admission, 
apparently. 

MR.  SHENKER:  I  don’t  understand  that;  I  have  not  admitted 
that  I  have  received  them,  because  I  haven't  received  them.  I 
would  like  to  have  them. 

MR.  BELLINGHAM:  Mr.  Labrie  states  that  you  never  asked  for 
the  detailed  computer  reports.  Is  that  correct? 

MR.  SHENKER:  We  did  put  them  all  in  the  record  on  his 
deposition,  with  copies  made  as  exhibits.  Not  of  the  whole 
volume,  as  you  recall,  but  there  were  photocopies  made  of  some 
pages,  and  we  had  long  discussions  about  them  as  to  what  says 
what  on  each  page.  That's  what  I  want  to  have.  I  don't  know 
whether  it's  in  here  or  not;  sometimes  exhibits  are  in  the  back 
and  sometimes  they  aren't.  We  can  find  out  by  reading  the  deposi¬ 
tion  and  seeing  if  the  material  is  in  it,  but  we're  going  to  have 
to  do  that.  That's  the  first  item,  then. 

MR.  PETERSON:  May  I  inquire  of  Mr.  Shenker,  did  you  receive 
copies  of  those  exhibits  for  the  purpose  of  interrogating  Mr. 
Labrie? 

MR.  SHENKER:  No,  they're  a  big  volume,  Jack.  Mr.  Labrie 
brought  them  with  him  to  the  deposition  room,  and  we  went  through 
them,  page  by  page.  I  did  not  get  a  copy  of  the  full  volume 
produced  for  me.  I  didn't  ask  for  a  copy  of  the  full  volume. 

HEARINGS  EXAMINER:  Has  Mr.  Labrie  been  deposed? 

MR.  SHENKER:  Yes. 
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HEARINGS  EXAMINER:  Will  he  be  a  witness? 

MR.  PETERSON:  Yes,  he  will. 

HEARINGS  EXAMINER:  What's  your  number  two? 

MR.  SHENKER:  Page  41  of  the  deposition  of  Mr.  O'Connor, 
engineering  department's  studies  on  3,000  megawatts  of  capacity 
at  Colstrip.  My  recollection  is  that  Mr.  Coldirons  represented 
to  me  that  he  would  look  for  such  studies,  and  I  do  not  have  them. 

MR.  BELLINGHAM:  Well,  there  was  no  request  made  at  the 
time  of  the  deposition. 

MR.  SHENKER:  That's  not  true,  Mr.  Bellingham.  If  you'd 
been  present,  you  would  have  known. 

MR.  BELLINGHAM:  Wait  a  minute  now.  I  am  looking  at  the 
record  here. 

MR.  SHENKER:  It  is  very  clear,  Mr.  Bellingham. 

MR.  BELLINGHAM:  Let  me  finish,  please.  Have  a  little 
courtesy.  I  don't  see  on  page  41  any  record  of  a  request  of 
Mr.  O'Connor  to  furnish  any  studies.  Am  I  right  or  wrong? 

MR.  SHENKER:  By  all  means,  Mr.  Bellingham,  I  didn't  say 
that  it  was  on  page  41  that  I  requested  it,  but  I  did  say  that 
I  asked  Mr.  Coldiron  for  it  and  he  said  they'd  try  to  find  it. 

You  may  be  in  a  position  to  tell  me  that  it  doesn't  exist.  If 
that's  the  case,  then  we'll  go  on  to  my  next  item. 

MR.  BELLINGHAM:  May  I  ask  you  one  other  question?  Have  you 
had  any  further  conversation  with  Mr.  Coldiron? 

MR.  SHENKER:  On  that  subject,  no. 

HEARINGS  EXAMINER:  When  was  that  deposition  taken? 

MR.  SHENKER:  April  17th,  1975.  I  received  the  transcript 
of  the  deposition  last  Wednesday. 
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MR.  BELLINGHAM:  According  to  Mr.  Labrie,  apparently  —  this 
is  quick;  I  quickly  asked  him  did  he  know  of  anything  that's 
outstanding  that  Mr.  Shenker  does  not  have  relative  to  this 
particular  study,  or  to  the  studies  that  are  referred  to,  and 
he  said  he  does  not  know  of  anything  outstanding  at  this  time. 

MR.  SHENKER:  The  next  item  is  on  page  52  of  Mr.  O'Connor's 
deposition  where  he  reports  on  a  conversation  with  a  Mr.  Robert 
Allen  of  the  Bechtel  Corporation.  Page  52.  We  should  like  to 
refresh  Mr.  O'Connor's  recollection  of  the  conversation  with 
Mr.  Allen  by  having  available  to  us  the  deposition  of  Mr.  Allen. 
That  was  taken  on  May  15th,  1975,  in  San  Francisco,  he  being 
a  Vice  President  of  the  Bechtel  Corporation,  and  I  might  say  one 
of  the  more  difficult  witnesses  to  find  and  depose  in  this 
proceeding. 

HEARINGS  EXAMINER:  Will  Mr.  Allen  be  a  witness  in  this 
hearing? 

MR.  SHENKER:  He  is  not  a  witness. 

HEARINGS  EXAMINER:  His  deposition  has  been  taken  but  is 
not  available? 

MR.  SHENKER:  That  is  correct;  it  was  taken  on  May  15th,  and 
we  hope  to  have  the  transcript  by  next  week.  The  next  item  is 
page  83  of  Mr.  O'Connor's  deposition;  we  should  like  to  have  the 
Ken  R.  White  plan  produced. 

HEARINGS  EXAMINER:  What  do  you  call  that  again,  Mr.  Shenker? 
MR.  SHENKER:  The  Ken  R.  White  Plan  Preliminary.  Excuse  me, 
that's  not  page  83,  that's  page  57.  Ken  R.  White  Plan  Pre¬ 
liminary.  Mr.  Coldirons  represented  to  me  on  page  58  of  the 
deposition,  this  was  on  the  record,  that  they  would  try  to 
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find  it;  it  exists,  and  if  it  could  be  found  he  was  going  to  get 
it  to  me.  I  would  like  to  have  it. 

MR.  BELLINGHAM;  You  do  have  the  final  Ken  R.  White  Plan, 
do  you  not? 

MR.  SHENKER:  Oh,  yes. 

MR.  BELLINGHAM:  Now  you're  asking  for  the  preliminary 
Ken  R.  White  Plan? 

MR.  SHENKER:  Right.  I  didn't  know  there  was  a  preliminarv 
Ken  R.  White  plan  until  we  took  Mr.  O'Connor's  deposition. 

MR.  BELLINGHAM:  Well,  I  don't  think  that  I  knew  there  was 


one. 


MR .  SHENKER : 


Your  client  knew  there  was  one.  He  testified 


as  to  a  preliminary  plan  that  had  been  presented  to  him.  What 
they  don't  know  is  whether  they  retained  it,  so  Mr.  Coldiron 
endeavored  to  find  out  and  said  he  would  endeavor  to  find  out. 

HEARINGS  EXAMINER:  Those  are  the  things  that  you  need,  you 
feel,  to  complete  the  cross-examination  of  Mr.  O'Connor,  is  that 
correct? 

MR.  SHENKER:  Correct. 

HEARINGS  EXAMINER:  What's  the  next  point  that  you  have 
problems  with? 

MR.  BELLINGHAM :  I  expect  we  will  have  problems  of  this 
kind  with  everv  witness,  regardless  of  who  they  are. 

MR.  SHENKER:  I  expect  that's  the  case  at  this  point. 

HEARINGS  EXAMINER:  Well,  I'm  sure  we're  not  going  to  continue 
with  this  hearing  until  we  get  to  the  solution  of  all  the  problems 
because  things  of  this  very  nature  would  keep  you  from  ever  having 
a  hearing. 
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MR.  SHENKER:  Well,  I  think  we  should  resolve  these  things 


now. 

HEARINGS  EXAMINER:  All  right,  let’s  go  to  the  next  one. 

Could  you  identify  exactly  what  your  problems  are? 

MR.  SHENKER:  If  the  next  witness  is  Roger  Hofacker,  I 
would  be  happy  to  look  at  that  one  now. 

HEARINGS  EXAMINER:  This  is  your  suggestion,  that  we  see 
what  these  problems  are  at  this  time? 

MR.  BELLINGHAM:  I  would  like  to  say,  sir,  that  on  May  12th, 
1975,  a  letter  was  directed  to  Mr.  Shenker  by  Mr.  Ross,  on  behalf 
of  the  applicants,  and  at  that  time  certain  information  was  given 
to  Mr.  Shenker,  and  I  would  like  to  further  say  that  this  is  one 
of  many  hundreds  of  letters  that  have  been  written,  I  would  guess, 
and  at  the  end  it  says,  "If  you  have  any  questions  in  regard  to  | 
this  letter,  or  any  other  questions  in  regard  to  the  production 

of  certain  documents,  please  let  me  know."  To  my  knowledge,  we 

* 

have  received  nothing  substantive  relative  to  Mr.  O'Connor. 


MR.  SHENKER:  Mr.  Ross  handed  me  that  letter  on  May  15th,  197}>, 
in  San  Francisco.  I  responded  to  him  by  telephone,  dictating  to 
his  secretary  on  May  19th,  1975,  while  I  was  in  St.  Paul  taking 
the  deposition  of  Mr.  Poe.  "I  have  before  me  your  letter  of  May 
12th,  1975,  which  asks  us  to  bring  to  you  Questions  with  regard 
to  documents  and  depositions.  Those  questions  are  in  the 
transcripts  of  the  depositions  themselves,  which  are  being 
individually  reviewed  by  us.  I  assume  you,  too,  are  reviewing 
those  transcripts,  so  that  you  could  answer  the  questions  as 
you  come  to  them  recurring  the  production  of  documents  and  furnish¬ 
ing  information,  which  is  consistent  with  the  entire  procedure  tha 
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we  have  been  following."  When  you  have  a  deposition  transcribed, 
then  you  ask  for  the  documents  that  have  not  been  produced. 

HEARINGS  EXAMINER:  Whose  deposition  is  the  next  one? 

MR.  SHENKER:  I  understand  Mr.  Hof acker  will  be  the  next 
witness . 

HEARINGS  EXAMINER:  Have  you  had  an  opportunitv  to  review 
his  deposition? 


MR.  SHENKER 


I  have. 


HEARINGS  EXAMINER:  What  are  the  items  you  have  there? 

MR.  SHENKER:  I  don't  have  before  me  Mr.  Hofacker's  deposi¬ 
tion  of  April  9,  1975.  I  understand  it's  around  here  someplace. 
Okay  —  page  32  --  Mr.  Hof acker  was  being  examined  with  respect 
to  excerpts  from  the  minutes  of  a  meeting  of  the  Montana  Power 
Company  Board  of  Directors,  which  were  set  forth  in  the  Answers 
to  Interrogatories  from  the  applicants,  and  I  inquired  whether 
the  excerpts  which  we  had  before  us  were  exact  copies  of  the 
actual  minutes,  and  Mr.  Peterson  said  that  he  would  inquire. 

We  discussed  what  the  Interrogatory  number  was;  it  was  No.  75, 
and  I  don't  know  the  answer  to  the  question.  We  did  not  have 
the  exact  minutes  themselves.  I  would  like  to  see  them. 

HEARINGS  EXAMINER:  Is  there  anything  else  in  his  deposition? 

MR.  SHENKER:  Yes.  One  page  34  of  his  deposition  we  discussec. 
with  Mr.  Hof acker  whether  he  had  been  informed  by  representatives 
of  the  Bechtel  Corporation  as  to  the  scheduling  for  the  particular 
Colstrip  Units  3  &  4.  We  now  have  taken  the  depositions  of  the 
people  at  Bechtel  who  supplied  that  information  to  Mr.  Hof acker. 

I  would  like  to  refresh  his  recollection  from  those  depositions, 
and  they  were  taken  on  May  15th,  1975,  in  San  Francisco.  The 
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next  item  is  on  page  49  of  Mr.  Hofacker's  deposition  of  April 
9th,  where  he  was  still  engaged  in  the  process  of  preparing  a 
study  on  the  hauling  of  coal,  whether  by  rail  or  transmission  of 
power  by  wire,  and  those  studies  were  to  be  provided  for  me.  I 
understand  that  Exhibits  12  and  13  on  behalf  of  the  applicants 
look  like  those  studies.  I  asked  Mr.  Peterson  to  find  that 
out  from  Mr.  Bellingham,  and  I'm  sure  that  they'll  be  able  to 
give  me  that  information. 

HEARINGS  EXAMINER:  Can  you  tell  him  now  if  that's  the 
study  he  referred  to?  Is  that  Exhibit  12  and  13? 

MR.  BELLINGHAM:  Yes,  those  are  studies  that  were  referred 
to.  I'm  not  sure  of  all  the  details  of  his  reauest. 

MR.  SHENKER:  Well,  then  I  suggest  that  counsel  look  at  the 
deposition  of  Mr.  Hof acker  and  confer  with  Mr.  Hof acker  and 
make  sure  that  the  exhibits  you  are  referring  to  us  are  the 
exhibits  of  the  studies  we  asked  to  have  produced. 

HEARINGS  EXAMINER:  What  page  were  those  referred  to? 

MR.  SHENKER:  Pages  48,  49  and  50,  we  were  discussing  with 
Mr.  Hofacker  those  studies.  The  next  subject  is  on  page  54  of 
Mr.  Hofacker's  deposition,  regarding  the  subject  of  delay  of 
Units  3  &  4.  On  that  subject  I  should  like  to  be  able  to  refresh 
his  recollection,  both  from  the  deposition  of  Mr.  Labrie,  which 
was  handed  me  today  at  10:00  o'clock  this  morning,  and  I  hope 
that  that's  the  deposition  that  has  the  material  in  it  —  I  can 
find  out  after  I've  had  a  chance  to  read  it  --  and  the  depositions 
of  the  Bechtel  representatives  that  were  taken  in  San  Francisco 
on  May  15th,  1975.  The  same  matter  appears  on  page  70  of  Mr. 
Hofacker's  deposition.  On  page  73  of  Mr.  Hofacker's  deposition 
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with  respect  to  Exhibit  C  to  that  deposition,  there  is  a  document 

/ 

from  Bechtel  which  I  would  like  to  refresh  his  recollection  on, 
based  upon  the  depositions  taken  of  the  Bechtel  employees  on 
May  15th. 

MR.  PETERSON:  Mav  I  inquire  what  deposition  that  was? 

MR.  SHENKER:  I  believe  it  was  the  deposition  of  Mr.  Hokasank 
it  may  have  been  the  deposition  of  —  Mike's  recollection  is  the 
same  as  mine;  he  thinks  also  it  was  the  deposition  of  Mr. 

Hokasank . 

MR.  PETERSON:  Do  you  have  the  document  you  wish  to  use? 

MR.  SHENKER:  Oh,  yes.  It's  Exhibit  C  to  Mr.  Hofacker's 
deposition. 

HEARINGS  EXAMINER:  Is  this  pertaining  to  —  you  haven't 
explained  a  satisfactory  solution,  it  seems  to  me.  You're  telling 
the  problem  without  a  solution,  which  is  all  very  good,  but  you  sa? 
we're  going  to  have  a  lot  of  problem  if  we  proceed  with  the 
joint  and  concurrent  hearing,  and  I  say  we're  going  to  have  quite 
a  lot  of  problems  if  we  don't  proceed  with  the  joint  hearing  — 
do  I  understand  that  there's  no  way  that  there's  not  going  to  be 
air  and  water  with  the  Natural  Resources  hearing?  What's  your 
solution  on  that,  Mr.  Shenker?  I  can't  see  how  the  solution  is 
going  to  be  any  better  in  June  or  July  than  it  is  today. 

MR.  SHENKER:  I'm  sorry  I  wasn't  clearer  on  that,  Mr.  Hearings] 
Examiner.  My  feeling  is,  if  we  start  with  air  and  water  quality 
certification  questions  under  the  more  stringent  rules  of  the 
Administrative  Procedures  Act,  if  we  stray  from  air  and  quality 
certification  questions  then  by  cross-examination,  or  on  direct 
examination,  for  that  matter,  there's  not  much  harm  done.  The 
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Board  of  Health  may  have  before  it  a  transcript  somewhat  larger 


than  they  would  like  to  have,  otherwise,  but  I  think  with  some 
good  faith  we  can  try  to  keep  that  within  bounds.  But  in  any 


event,  since  what  would  follow  the  Board  of  Health  hearing  on 
air  and  water  quality  certification  would  be  the  Board  of 


Natural  Resources  hearing,  where  we  have  the  less  stringent 
rules,  there's  no  reason  why  we  couldn't  incorporate  everything 
that  preceded.  The  phrase  that  I  used  was  the  lawyer's  phrase  — 
a  fortiori  —  if  the  more  stringent  rules  apply  to  the  proceeding 
which  starts,  there  is  no  problem  of  incorporation  by  reference 


in  the  proceeding  with  the  less  stringent  rules.  Therefore,  I 


don't  see  a  problem  of  the  interconnection  between  air  and 


water  quality  and  other  issues  in  this  proceedings,  if  we  start 
under  the  more  stringent  rules  of  the  Board  of  Health  and  have 


the  air  and  water  quality  certification  issues  behind  us.  Then 


we  simply  incorporate  all  those  and  move  on  to  the  Board  of 


Natural  Resources.  As  to  the  other  things  we've  been  discussing, 
my  solution  to  these  problems  is  that  counsel,  who've  been  taking 


notes,  I'm  sure,  advised  me  that  either  the  documents  don't  exist 


or  these  are  the  documents,  and  hand  them  to  me  —  give  them  to 


us  and  tell  us  where  they  are,  and  with  respect  to  the  deposition 
transcripts  that  aren't  here  yet,  my  solution  is  that  we  get  them. 


and  I  am  advised  by  the  court  reporters  who  have  been  rather 


prompt  in  getting  the  transcripts  out,  that  we  should  not  have 


any  problem  in  getting  these  transcripts  by  next  week. 

HEARINGS  EXAMINER:  It  is  my  understanding  that  the  Departmenl 
of  Natural  Resources  will  not  be  having  anything  to  do  with  making 
a  record  prepared  before  the  Board  of  Health.  Is  that  correct? 
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MR.  SHENKER:  I  don't  think  that's  correct. 

HEARINGS  EXAMINER:  On  the  court  reporter,  or  so  forth? 

MR.  CUMMINS:  I  am  sure  that  we  will  cooperate  in  whatever 
arrangements  we  make  to  have  available  —  we're  usinq  --  will 
be  just  adopted  by  the  Board  of  Health.  I  have  not  talked  with 
you  about  that  matter,  nor  have  I  talked  with  Mr.  Leaphart  or 
members  of  the  Board  of  Health  regarding  that. 

HEARINGS  EXAMINER:  Well,  I  can  foresee  the  same  problem, 

Mr.  Cummins,  on  June  5th,  unless  we  know  —  in  other  words,  the 
Department  of  Natural  Resources,  it's  their  hearing.  The  Depart¬ 
ment  of  Natural  Resources  is  objecting  to  not  having  a  daily 
transcript,  which  I  think  the  Department  of  Natural  Resources 
is  supposed  to  provide  that,  which  I  want,  and  you  want,  and 
everyone  wants.  So  the  fact  that  you  object  to  me  what  the 
Department  can't  do,  and  I  know  that  they've  tried;  it's  something 
that  may  be  just  impossible,  and  I  think  maybe  you're  making  the 
objection  for  the  record,  therefore,  and  everyone  else  to  hear  -- 
MR.  SHENKER:  We're  not  making  an  objection  for  the  record, 
because  we  think  it's  really  essential  to  have  a  daily  transcript, 
and  if  my  view  is  of  any  worth  and  we  should  proceed  to  the 
Board  of  Health  proceeding,  and  incorporate  all  of  that,  then, 
before  the  Board  of  Natural  Resources,  we  won't  have  any  problem 
about  the  different  rules  if  we  do  it  that  way.  Then  it  seems 
to  me  it  is  an  obligation  of  the  Department  of  Natural  Resources 
to  make  sure  that  the  hearing  whose  record  will  be  incorporated 
before  the  Board  of  Natural  Resources  proceeding  is  properly 
conducted,  and  I  certainly  have  been  operating  under  the  assumptioi 
that  we  would  meet  here  in  these  House  Chambers  on  June  5th,  and 
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.that  the  clerical  and  court  reporting  functions  would  be  performed 

2  |  under  the  responsibility  of  the  Department,  and  I  see  no  reason 

3  |  why  we  cannot  assure  that  by  June  5th  there  will  be  court 

4  |  reporters  here  aplenty  to  provide  the  daily  transcripts.  We  can 

5  |  bring  them  in  from  elsewhere,  if  necessary. 

6  |  HEARINGS  EXAMINER:  Yesterday  there  was  some  discussion 

7  |  that  they  didn't  know  who  was  going  to  be  responsible  for  that 

8  |  hearing,  and  I  can  see  very  well  if  we  meet  on  June  5th  and 

9  s  discuss  that  we  don't  have  a  daily  transcript,  or  who  is  supposed 

10  |  to  get  it,  and  it  does  concern  me^  because  I  know  the  people  are 

11  |  out  there,  and  the  people  are  going  to  wonder  whether  we  know 

12  I  what  we're  doing. 
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MR.  SHENKER:  I  can  represent  to  the  Hearings  Examiner  that 
the  Department  of  Natural  Resources  will  see  to  the  arrangements 
for  the  hearing  that  commences  on  June  5th,  whether  that  be  a 
separate  hearing  before  the  Board  of  Health  and  Environmental 
Sciences  or  not,  so  long  as  if  that's  a  hearing  which  will  produce 
a  record  which  will  be  used  by  the  Board  of  Natural  Resources, 
and  I'm  sure  that  Mr.  Klinger  and  Mr.  Brown  can  object  if  they 
aren't  willing  to  have  the  Department  of  Natural  Resources  make 
those  arrangements  to  comply  with  those  requirements. 

HEARINGS  EXAMINER:  I  am  wondering  if  anyone  has  any 
objection  to  the  suggestion  you  advanced  May  5th,  that  if  we 
have  a  separate  hearing  before  the  Board  of  Health,  that  that 
record  be  incorporated  as  a  part  of  the  Department  of  Natural 
Resources  hearing.  Is  that  something  that's  agreeable,  or  are 
we  holding  that  open  to  error  later  on?  I  can't  see  any  harm 
in  that  suggestion,  but  I'd  like  an  expression.  You  don't  have 
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to,  of  course,  but  do  you  think  that's  a  good  way  to  continue 
or  not? 

MR.  BELLINGHAM:  Sir,  I  hate  to  be  in  a  position  of  coincid¬ 
ing  with  any  of  their  suggestions,  but  seriously,  I  think  it's 
a  good  idea,  and  I  think  it  will  circumnavigate  a  lot  of  the 
problems.  We  are  very  much  in  favor  of  that,  I  know. 

HEARINGS  EXAMINER:  Mr.  Meloy. 

MR.  MELOY:  Mr.  Davis,  we  would  also  be  in  favor  of  that 
approach,  but  I  might  ask  the  Hearings  Examiner  a  question,  if 
I  may. 

HEARINGS  EXAMINER:  Certainly. 

MR.  MELOY:  As  you  noted  yesterday  in  Court,  there  are  two 
aspects  of  consideration  of  air  and  water  Quality  matters  --  one 
that  is  referred  to  in  710(1)  (h),  requiring  the  duly  authorized 
air  and  water  quality  agency  to  certify  that  the  proposed  facility 
will  meet  State  and  Federal  standards, implementation  plans. 

Then  there  is  in  the  shopping  list  of  items  that  the  Board  must 
consider  a  number  of  matters  relating  to  air  quality.  Now, 
would  it  be  your  understanding  that  at  the  time  the  Board  of 
Natural  Resources  hearing  reconvenes  subsequent  to  the  Board  of 
Health  hearing,  and  subsequent  to  a  time  when  the  transcript  had 
been  certified  and  incorporated  by  reference,  that  parties  would 
be  permitted  to  talk  about  matters  relating  to  air  and  water 
quality? 

HEARINGS  EXAMINER:  It  would  seem  to  me  it  would  be  essential 
that  at  the  Board  of  Health  hearing,  if  you  people  put  in  your 
cases  to  satisfy  the  requirements  of  that  hearing,  whatever  your 
feelings  are  —  I  don't  intend  to  limit  you  in  that  regard. 
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however,  it  seems  to  me  that  once  you  conclude  that  hearing, 

I  wouldn't  want  to  limit  any  matters  that  you  felt  were  required 
under  the  Code  on  either  side.  Does  that  sound  reasonable  or  not? 

MR.  MELOY:  That  not  only  sounds  reasonable,  but  consistent 
with  the  Act,  and  we  would  support  the  notion  that  the  entire 
transcript  would  be  incorporated. 

HEARINGS  EXAMINER:  I  am  talking  now  about  the  Board  of 
Health  hearing,  regardless  of  what  we  do  on  the  motions  pending 
here.  We're  going  to  have  a  Board  of  Health  hearing,  and  we're 

going  to  rule  as  best  we  can  on  these  other  motions.  Now,  would 

everyone  agree  to  a  motion  to  adjourn  to  1:30  and  get  some  lunch 

now?  Or  do  you  want  to  proceed?  The  young  lady  here  says  it's 

about  time  for  a  recess  anyway,  so  we'll  adjourn. 

LUNCHEON  RECESS,  12:05  P.M. 

************* 
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HEARING  RECONVENED 

May  20,  1975 

1:40  P.M. 

HEARINGS  EXAMINER:  We'll  go  back  on  the  record,  if  you're 
ready,  and  we'll  continue  with  the  discussion  and  arguments  re¬ 
garding  Mr.  Shenker's  motion  for  continuance.  I  don't  think 
we're  picking  up  all  your  voices  on  the  mikes,  so  if  you  would 
please,  try  to  use  your  mikes.  It  would  be  helpful.  We'll  turn 
one  on  when  you  want  to  speak,  and  I  think  we'll  hear  a  little 
better.  Mr.  Meloy,  did  you  wish  to  address  yourself  to  this 
motion  further? 

MR.  MELOY:  Mr.  Hearings  Examiner,  I  do  wish  to  direct  myself] 
to  the  motion  before  us.  Mr.  Shenker,  however,  I  think  has 
my  impression  when  we  recessed  at  lunch  was  that  we  were  consider¬ 
ing  the  witnesses  which  the  applicants  intended  to  put  on,  and 
Mr.  Shenker  was  responding  to  the  documents  that  he  did  not  have 
and  because  of  that  he  would  not  be  able  to  cross-examine  the 
witnesses.  Perhaps  we  could  continue  on  that  line  of  thought. 

HEARINGS  EXAMINER:  Did  you  have  some  more  there,  Mr.  Shenker' 

MR.  SHENKER:  I  hadn't  completed  Mr.  Hof acker's  deposition 
of  April  9,  1975.  I  just  had  a  few  more  items  on  that. 

HEARINGS  EXAMINER:  All  right. 

MR.  SHENKER:  I  believe  that  I  pointed  out  with  respect  to 
Exhibit  C  of  Mr.  Hofacker's  deposition  that  we  wanted  to  be  able 
to  refresh  his  recollection  from  the  depositions  of  Bechtel 
people  from  last  week,  as  well  as  from  Mr.  Labrie's  deposition. 

The  same  statement  pertains  with  respect  to  Exhibit  D  of  Mr. 
Hofacker's  deposition  referred  to  on  page  75  of  his  deposition, 
and  the  remaining  aspect  of  delay  referred  to  is  on  page  79  of 
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Mr.  Hof acker's  deposition,  which  I  wanted  to  refresh  his  recol¬ 
lection  from  the  Bechtel  depositions  taken  last  week.  That 
concludes  the  comments  that  I  have  with  respect  to  Mr.  Hof acker's  ] 
deposition  of  April  9th. 

HEARINGS  EXAMINER:  All  right.  Do  you  have  any  others  there 
that  you  have  in  mind  that  have  some  missing  parts,  or  have  you 
had  an  opportunity  to  look  at  that? 

MR.  SHENKER:  Well,  not  in  the  same  detail,  Mr.  Davis,  but 
I  have  had  the  opportunity  to  give  that  kind  of  review  to  the 
depositions  of  David  Knight  and  Peter  Edmonds,  who  are  on  the 
witness  list  of  the  applicants,  but  I  don't  know  where  they  stand 
in  terms  of  the  pecking  order  and  whether  it's  useful  for  us  to 
take  this  up  now  or  not. 

HEARINGS  EXAMINER:  I  think  perhaps  if  there's  anything  that 
you  could  bring  up  that  applicants  aren't  aware  of,  that  they 
need  to  do  to  furnish  you  with  —  as  I  recall  on  May  5th  when 
we  discussed  this,  I  asked  if  there  was  anything  else  --  at  that 
time  I  understand  we  didn't  have  the  depositions.  Maybe  we 
should  throw  out  if  there's  something  they  aren't  aware  of,  or 
if  there's  something  they  don't  know,  or  if  you  want  to  furnish 
them  that  information,  maybe  —  outside  of  the  record  here  -- 

MR.  SHENKER:  My  proposal  was  that  we  all  sit  here  and  get 
it  done. 

HEARINGS  EXAMINER:  Let's  take  Mr.  Knight's  now. 

MR.  SHENKER:  Whether  we  want  to  do  so  in  this  rather  formal 
type  of  setting,  or  whether  it  would  be  better  to  do  so  sitting 
around  a  table,  still  all  assembled,  is  a  question.  I  really  don' 
want  to  impose  upon  everybody  else  in  time  and  consideration,  but 
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if  this  is  a  procedure  that  the  Hearings  Examiner  wants  to  follow, 
my  suggestion  was  that  we  do  precisely  that;  that  we  go  through 
the  depositions,  we  indicate  the  items  that  need  to  be  produced 

and  the  documents  that  have  to  be  furnished,  the  information 

» 

that  has  to  be  supplied.  I  think  it  can  be  done  less  formally 
than  sitting  here  in  this  particular  setting,  but  I'm  prepared 
to  go  to  Mr.  Knight's  if  you  want  me  to. 

HEARINGS  EXAMINER:  Well,  perhaps  we  are  detaining  a  lot  of 
witnesses  and  a  lot  of  manpower  and  a  lot  expense  that  wouldn't 
be  necessary  if  we  could  do  it  in  another  manner.  So  we'll  hear 
any  further  arguments  on  your  motion  at  this  time.  If  anyone 
else  wants  to  address  themselves  in  support  or  opposition  of 
Mr.  Shenker's  motion  for  continuance  of  this  hearing  until  after 
—  I  don't  know  whether  your  motion  says  when  to  continue  it  or 
when  the  next  hearing  would  start,  or  not,  Mr.  Shenker.  What 
was  your  motion  in  regard  to  that,  when  you  would  continue  it  to? 

MR.  SHENKER:  Let  me  restate  it,  because  I  did  want  to  have 
the  record  clear  that  I  did  not  view  my  motion  as  for  a  continua¬ 
tion  or  postponement.  I  view  my  motion  that  we  use  our  time 
now  to  go  over  these  matters  of  the  production  of  the  necessary 
information,  and  we  go  over  the  matters  of  confidentiality  and 
proprietary  interest  asserted  by  Bechtel.  Now,  I  don't  mean  to 
do  that  later;  I  mean  to  do  that  now,  and  that  on  June  5th  we 
convene  for  the  hearing  that  has  already  been  noticed,  according 
to  the  publication,  a  Joint  and  Concurrent  Hearing  before  the 
Board  of  Health  and  Environmental  Sciences  and  the  Board  of 
Natural  Resources  and  Conservation,  immediately  adjourning  that 
portion  of  the  hearing  before  the  Board  of  Natural  Resources  and 
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Conservation  and  continuing  apace  with  the  hearing  before  the 
Board  of  Health  and  Environmental  Sciences  on  the  air  and  water 
quality  certification  questions.  Then  by  that  time  I  should 
think  that  by  starting  now  and  getting  the  job  done,  we  can  have 
all  of  the  documentary  production  questions  resolved,  and  we  can 
have  the  Bechtel  confidentiality  and  proprietary  questions 
resolved.  It's  going  to  take  some  time  to  do  it.  I  have  asked 
the  Department  staff  to  bring  to  this  hearing  room  today  the 
deposition  transcripts  and  the  documents  which  we  now  have,  which 
would  have  to  be  passed  on  for  confidentiality.  They  haven't 
arrived  yet.  It  will  take  a  truck  to  bring  them,  but  they'll 
be  coming,  and  they  are  in  the  box  at  the  end  of  the  row  there, 
and  the  remainder  of  the  documents  were  shipped  from  Portland 
on  Northwest  Orient  Airlines  this  morning,  and  went  to  Missoula 
instead  of  Helena,  and  Northwest  believes  that  they  will  soon 
arrive  in  Helena.  There's  a  stack  about  the  size  of  what's 
in  that  box  right  now.  Then  the  documents  and  depositions  which 
were  discovered  and  determined  last  week,  I  expect  we  should  have 
next  week,  and  that  will  be  in  bulk  something  less  than  the 
size  of  what  we  have  here,  and  I  would  hope  that  some  of  the  issue; 
as  we  resolve  them,  piece  by  piece,  will  obviously  resolve  sub¬ 
sequent  pieces  as  we  go  down  the  line.  So  perhaps  by  the  time 
we  receive  the  remaining  transcripts  and  documents  next  week, 
all  of  that  can  have  been  resolved  without  the  necessity  of 
sifting  through  each  page  of  the  documents.  If  my  motion  is 
clear,  it  is  that  we  continue  right  now  on  the  question  of 
resolving  the  outstanding  items  for  discovery  and  refurnishing, 
and  that  we  resolve  the  confidentiality  and  proprietary  problems 
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as  to  Bechtel,  and  that  we  continue  on  to  June  5th  for  the  hearing 
before  the  Board  of  Health,  adjourning  that  portion  of  the  joint 
and  concurrent  hearing  before  the  Board  of  Natural  Resources. 

HEARINGS  EXAMINER:  To  what  extent  can  we  resolve  the  Bechtel 
problem  this  afternoon? 

MR.  SHENKER:  Oh,  I  think  we  can  make  some  fair  interplay 
in  looking  first  at  the  --  at  least  narrowing  the  legal  issues 
which  the  Hearings  Examiner  has  to  confront,  which  I  think  are 
fairly  plain  issues,  and  we  can  start  looking  at  some  of  the 
transcripts  and  start  looking  at  the  documents  themselves  so 
the  Hearings  Examiner  can  determine  what  we're  talking  about. 

HEARINGS  EXAMINER:  Well,  I  don't  require  that  all  of  you 
folks  gathered  here  are  going  to  have  to  read  those  — 

MR.  SHENKER:  No  — 

HEARINGS  EXAMINER:  Just  point  out  the  significant  portions 
of  them? 

MR.  SHENKER:  We're  going  to  have  to  explain  the  procedures 
by  which  the  documents  were  prepared  in  a  certain  way  and 
numbered  in  a  certain  way,  and  categorized  and  indexed  by 
Bechtel  in  a  certain  way.  We'll  have  to  explain  how  the  various 
depositions  were  segregated  into  a  nonconf idential  transcript  and 
a  confidential  transcript.  I  think  it's  correct  that  we  won't 
have  to  sit  at  your  side  during  all  the  time  that  you're  reading 
all  of  the  stuff,  but  we  probably  will  have  to  be  explaining  a 
good  deal  of  the  material  as  we  go  through  it,  piece  by  piece. 

HEARINGS  EXAMINER:  All  right,  does  anyone  else  wish  to 
speak  on  this  subject?  Mr.  Meloy. 

MR.  MELOY:  Mr.  Davis,  with  regard  to  the  request  of  the 
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applicants  for  you  to  consider  and  adopt  this  proposed  order, 
it  essentially  reads  in  part  that  any  information  determined  by 
Bechtel  to  be  of  a  confidential  nature  shall  be  used  only  by  the 
Hearings  Examiner,  the  Board  of  Natural  Resources  and  Conservation^ 
counsel  for  Department  NRC,  counsel  for  the  Northern  Cheyenne 
Tribe,  and  other  persons  as  may  be  retained  by  said  parties  as 
outside  experts  in  connection  with  the  above  entitled  action. 

That  excludes,  of  course,  some  of  the  other  parties  and  their 
attorneys.  It  also  excludes  the  general  public  from  examining 
those  documents.  Secondly,  the  order  requested  provides  that 
the  Hearings  Examiner  shall  determine  in  camera  which  session 
the  general  public  will  be  excluded  from,  and  then  he  will  con¬ 
sider  such  items  as  are  marked  "Confidential,"  and  determine 
which  of  those  may  be  used  for  this  proceeding,  and  as  I  under¬ 
stand  it,  it's  this  proceeding,  alone.  It's  not  —  I  assume 
this  contemplates  an  absolute  prohibition  for  the  using  of  any 
of  these  documents  in  anything  but  this  administrative  proceeding. 
Now,  we  have  a  state  law  which  pertains  and  which  can  guide  us 
in  considering  whether  there  can  be  a  closed  meeting  at  any  time 
during  the  proceeding,  and  that  is  82-3402  of  the  Revised  Codes 
of  Montana.  That  statute  says  that  all  meetings  of  public  or 
governmental  bodies,  boards,  bureaus,  commissions,  or  agencies 
of  the  State  shall  be  open  to  the  public,  except  as  otherwise 
specifically  provided  by  law  and  except  any  meeting  involving 
or  affecting  six  items.  Among  those  six  items  are  national  or 
state  security,  the  disappointment  of  any  public  officer  or 
employee,  the  employment  appointment,  promotion,  dismissal,  demo¬ 
tion  or  resignation  of  any  public  officer,  purchasing  of  public 
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property,  investment  of  public  funds,  other  matters  involving 
competition  or  bargaining  which  may  adversely  affect  the  public 
security  or  financial  interests  of  the  state,  the  revocation 
of  the  license  of  any  person  licensed  uder  the  laws  of  the  state 
or  any  political  subdivision  of  the  state,  unless  the  person 
licensed  requests  an  open  meeting;  and  the  last  item  is  law 
enforcement,  crime  prevention  and  probation  or  parole.  None  of 
those  items  cover  the  type  of  meeting  that  is  contemplated  in 
this  hearing.  Therefore,  unless  otherwise  specifically  provided 
by  law,  the  Siting  Act  does  not  address  the  question  of  confidenti 
ality,  nor  does  the  Administrative  Procedures  Act,  under  which 
we  are  proceeding  in  this  hearing.  The  substantive  part  of 
82-3402  would  apply  —  all  meetings  of  boards  of  the  state  shall 
be  open  to  the  public.  It  seems  to  me  that  that  is  very  clear. 
With  regard  to  documents  which  may  be  in  the  hands  of  a 
governmental  agency,  there  is  no  specific  statute  addressing  the 
question  of  documents  received  by  the  Department  or  Board  of 
Natural  Resources,  or  the  Board  of  Health  and  Environmental 
Sciences,  or  the  Department  of  Health  and  Environmental  Sciences, 
with  regard  to  this  proceeding.  There  is,  however,  as  you  know, 
a  constitutional  provision  ratified,  which  became  effective  July 
1st  of  '73,  which  says  essentially  that  no  person  may  be 
deprived  of  the  right  to  examine  documents  held  by  a  public 
body  —  any  public  body.  There  is  an  exception  to  that,  the 
Right  to  Know  provision,  which  you  are  also  familiar  with,  and 
it  essentially  says  that  no  person  may  be  deprived  of  that  right 
except  in  those  cases  where  the  demands  of  individual  privacy 
clearly  exceed  the  merits  of  public  disclosure.  The  question 
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there  lies  is,  would  with  regard  to  documents  —  not  with  regard 
to  meetings,  but  with  regard  to  documents  —  would  the  privilege 
and  confidentiality  that  Bechtel  is  asserting  come  within  that 
latter  provisions  with  regard  to  the  exception  —  with  regard 
to  individual  privacy.  There  is  a  line  of  cases  which  has 
developed  around  one  of  the  most  fundamental  aspects  of  the  right 
of  privacy,  and  that  is  the  privilege  against  self  incrimination. 
The  leading  case  is  Hale  vs.  Henkel,  which  is  211  U.S.  43.  There 
is  a  body  of  case  law  from  U.S.  Supreme  Court  decisions  construing| 
the  question  of  whether  "individual"  also  means  "corporations." 
Following  that  case,  a  holding  of  the  decision  in  that  case, 
clear  down  to  1973  --  that  is  a  1906  case  —  The  Court  in  that 
case  said,  "There  is  a  clear  distinction  between  individual 
persons  and  corporate  persons  in  the  context  of  the  Fifth  Amend¬ 
ment."  And  I  cite  this  case  because  there  is  no  law  specifically, 
and  as  far  as  I  know  the  question  of  individual  privacy  in  the 
Montana  Constitution  has  not  been  litigated  specifically  on  that 
question  of  whether  "individual"  in  that  context  means  corporation! 
The  Supreme  Court  of  the  United  States  has  considered  that  questioj 
and  they  say,  "There  is  a  clear  distinction  in  this  particular 
between  an  individual  and  a  corporation,"  and  I  am  quoting  you  froi 


c 


the  case, 


"  The  individual  may  stand  upon  his  constitutional 
rights  as  a  citizen.  He  is  entitled  to  carry  on  his  private 
business  in  his  own  way.  His  power  to  contract  is  unlimited.  He 
owes  no  duty  to  the  state  or  to  his  neighbors  to  divulge  his 
business  or  to  open  his  doors  to  an  investigation  so  far  as  it  may 
tend  to  incriminate  him."  This  is  again  under  the  Fifth  Amendment, 
"On  the  other  hand,  the  corporation  is  a  creature  of  the  state.  It 
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is  presumed  to  be  incorporated  for  the  benefit  of  the  public. 

It  receives  certain  special  privileges  and  franchises  it  holds 
subject  to  the  laws  of  state  or  the  limitations  of  its  charter. 
While  an  individual  may  lawfully  refuse  to  answer  incrimination 
questions  unless  protected  by  an  immunity  statute,  it  does  not 
follow  that  a  corporation  vested  with  special  privileges  and 
franchises  may  refuse  to  show  its  hand  when  charged  with  an 
abuse  of  those  privileges."  The  Court  in  that  case  held  that 
the  Fifth  Amendment  did  not  apply  to  corporations.  We  do  not 
have  any  law  in  Montana  construing,  as  I  said  earlier,  the 
Montana  Constitution.  However,  there  is  clear  language  in  the 
debates  of  your  Convention  which  indicates  that  what  was  meant 
by  the  word  "individual"  —  "Chairman  Dahood:  (Wade  Dahood  was 
the  Chairman  of  the  Bill  of  Rights  Committee  that  drafted  that 
section) "  I  have  an  excerpt  from  the  debates  at  page  5178  in 
which  the  following  exchange  occurred:  Delegate  Hellicker  said, 

"I  would  like  to  ask  Mr.  Dahood  a  question."  This  is  with  regard 
to  the  Right  to  Know  provision  as  I  have  stated  it  earlier. 
Chairman  Graybill,  who  was  the  President,  said,  "Okay,  Mr.  Dahood. 
Mr.  Dahood  said,  "I  yield,  Mr.  Chairman."  "Delegate  Hellicker: 

Mr.  Dahood,  being  an  ignorant  nonlawyer,  what  is  an  individual?" 
"Delegate  Dahood:  What  is  an  individual?"  "Delegate  Hellicker: 

Is  it  by  any  chance  also  a  corporation?"  "Delegate  Dahood:  A 
person  can,  as  you  well  know,  Mr.  Hellicker,  be  defined  to  include 
a  corporation  under  the  law."  "Delegate  Hellicker:  I  know  a 
person  can,  but  can  an  individual?"  "Delegate  Dahood:  An  indiv¬ 


idual  in  my  judgment  would  not  be  a  corporation.  No. 


M  H 


Delegate 


Hellicker:  Thank  you."  There  are  several  other  references 
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supporting  that  same  point  in  that  section  of  the  debates  on 
the  Right  to  Know  Article.  Delegate  Dahood  in  the  later  parts 
of  the  discussion,  at  page  7576  of  the  debates,  declares: 

"Delegate  Dahood:  The  right  of  privacy  announced  in  this 
section"  —  referring  to  the  Right  to  Know  section  --  "is 
intentionally  limited  to  individual  privacy  so  as  to  preclude  a 
government  agency  or  corporation  from  claiming  that  right,  intended 
to  curtail  disclosure  insofar  as  it  is  established  to  the 
Legislature  and/or  the  courts  that  the  demand  of  such  privacy 
clearly  exceed  the  merits  of  public  disclosure."  It  would  seem 
clear,  then,  on  the  basis  of  both  construction  on  the  Federal 
level  on  the  question  of  whether  a  corporation  is  an  individual 
and  from  the  debates  that  the  exception  in  the  Right  to  Know 
provision  does  not  protect  the  corporation,  in  which  case  the 
provision  which  is  other  than  that  exception  would  apply,  and 
that  constitutional  provision  says  "No  person  may  be  deprived 
of  the  right  to  demand  documents  held  by  a  public  agency." 
Therefore,  the  documents  contained  in  that  pile  on  Mr.  Cummins' 
desk  should  be  open  to  public  inspection  at  this  time,  regardless 
of  the  confidential  status  that  Bechtel  would  like  to  place  on 
it.  And  furthermore,  any  transcript  which  --  of  a  deposition 
which  considers  those  matters  should  also  be  open  to  public 
inspection,  and  finally,  any  discussion  of  those  documents  or 
the  transcripts  relating  to  those  documents  in  depositions 
discussed  or  considered  in  this  public  hearing  should  also  be 
available  both  for  public  inspection,  as  well  as  for  the  right 
of  the  public  to  observe  the  deliberations  of  the  body  while 
it  considers  those  documents.  Therefore,  I  would  strongly  oppose 
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this  order  that  the  applicants  have  asked  you  to  consider,  and, 

I  guess,  adopt,  and  it  is  our  position  that,  in  summary,  those 
should  all  be  public. 

I  had  only  one  other  thing  to  say  about  the  use  of  documents 
to  cross-examine  some  of  the  witnesses  that  are  going  to  be  before 
this  Hearings  Examiner  in  the  next  several  days  in  the  event 
that  he  is  not  willing  to  adopt  the  order.  In  San  Francisco 
we  discovered  some  information  which  is  being  transcribed  at 
this  time,  which  was  based  partially  on  one  of  the  documents  which 
Bechtel  said  were  confidential,  and  that  information  pertains  to 
the  first  witness  that  the  Applicants  intend  to  put  on,  and  that 
information  is  not  related,  necessarily,  to  air  and  water  quality, 
which  puts  us  in  a  rather  awkward  position,  because  the  applicants 
position  as  Mr.  Bellingham  presented  it  is  that  they  oppose  a 
continuance  of  this  hearing  until  those  transcripts  have  arrived, 
and  secondly,  Mr.  Bellingham  opposes  our  reserving  cross-examina¬ 
tion.  So  how  do  we  properly  probe  Mr.  O'Connor  as  to  what  his 
knowledge  of  this  application  is,  if  we  don't  have  those  transcripts 
and  the  applicants  are  opposing  our  reserving  our  cross-examinatio|i? 
It  puts  us  in  a  very  awkward  spot.  It  essentially  boils  down, 
it  seems  to  me,  to  the  fact  that  they  are  asserting  that  we  are 
trying  to  delay  this  proceeding.  We,  on  the  balance,  are  asserting 
that  we  need  those  transcripts  in  order  to  properly  investigate 
the  witnesses  they  put  on.  So  if  their  argument  prevails  — 
that  is,  if  we  go  ahead  with  this  thing  without  those  transcripts, 
we  certainly  are  not  delaying  the  proceedings  any  longer,  but 
the  public  parties  are  going  to  be  substantially  limited  in  their 
ability  to  question  the  applicants'  witnesses,  and  it  would  seem 
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that  on  the  balance  it  would  be  far  better  to  wait  a  week  or 
eight  days,  or  however  long  it  takes  to  get  those  transcripts 
and  for  Mr.  Shenker  to  get  the  documents,  so  that  we  can  properly 
consider  this  thing.  And  that's  not  a  matter  of  delay.  That's 
a  matter  of  fairness.  If  Mr.  Bellingham  has  a  suggestion  as  to 
how  we  can  go  about  interrogating  his  witnesses  without  those 
transcripts,  he  hasn't  given  that  suggestion  yet  today.  Mr. 
Shenker 's  motion,  on  the  other  hand,  would  seem  to  me  to  be  the 
most  proper  and  most  logical  way  to  handle  it. 

HEARINGS  EXAMINER:  Would  you  like  to  conclude  on  behalf  of 
the  applicants? 

MR.  PETERSON:  I  am  pleased  to  see  that  Mr.  Meloy  has  kindly 
asserted  the  constitutional  provision  on  the  public  right  to  know 
relative  to  Bechtel  Corporation.  I  only  wish  he  had  asserted 
that  same  argument  when  the  Department  of  Natural  Resources 
successfully  maintained  their  position  on  their  product  and 
wouldn't  release  to  the  applicants  a  lot  of  documents  that  they 
claimed  were  subject  to  confidential  information.  The  Montana 
Power  Company  made  the  motion  pursuant  to  the  request  of  Bechtel 
Corporation.  It  was  made  on  the  basis  that  we  would  be  able  to 
more  or  less  invade  the  offices  of  Bechtel  and  go  through  their 
files  and  get  documents  copied,  and  then  inquire  of  witnesses 
in  deposition  relative  to  those  documents.  Bechtel  made  the 
assertion  as  contained  in  the  stipulation  at  the  beginning  of 
those  depositions,  and  it  doesn't  come  now,  I  don't  think,  as  any 
shock  to  anyone  that  Bechtel  was  going  to  maintain  this  position 
throughout.  As  far  as  the  applicants  are  concerned,  we  are  making 
this  motion  as  a  courtesy  to  Bechtel.  We  have  not  taken  any  firm 
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legal  position  relative  to  Bechtel's  position.  We  recognize 
that  under  42  U.S.C.  lB57(c)  -- 

HEARINGS  EXAMINER:  Why  don't  you  give  me  that  one  once  more. 

MR.  PETERSON:  42  U.S.C.  1857  (c)-5  A(2),  as  cited  in  National 
Resources  Defense  Council,  Page  vs.  E.P.A.  (reporter  not  certain 
of  citation),  at  49  F.(2d)  390,  the  District  Court  held  that 
any  material  relative  to  emission  data,  even  though  it  may  involve 
trade  secret  information,  are  subject  to  public  disclosure.  The 
question  may  arise  as  to  whether  or  not  some  of  the  data  is  in 
fact  covered  under  emission  data.  That  will  be  a  question  of 
law.  I  might  also  state  that  under  the  Public  Right  to  Know  Act 
of  Montana,  wherever  it  says  "as  provided  by  state  law,"  that 
there  is  a  provision  in  the  Montana  Clean  Air  Act  that  protects 
the  confidentiality  of  trade  secrets,  and  that  provision  may  be 
an  exception  to  the  public  Right  to  Know  Act.  It  is  a  legal 
question  as  to  Bechtel's  position.  As  far  as  The  Montana  Power 
Company  and  the  applicants  are  concerned,  we  desire  to  have  a  full 
disclosure  of  all  materials  relative  to  Colstrip  3  &  4  and 
proposed  plant  data.  We  do  not  assert  the  motion.  We  do  it  only 
on  behalf  of  Bechtel  because  they  do  not  have  any  counsel  here 
and  they  requested  us  to  do  so,  and  I  assume  it  was  done  on  an 
agreement  with  counsel  at  the  time  the  depositions  were  taken. 

If  it  was  not,  it  is  a  matter  now  the  Hearings  Examiner  will  have 
to  rule  on  prior  to  the  introduction  of  these  documents ,. but 
these  of  themselves  should  not  be  grounds  for  a  delay,  because 
there  are  other  matters  of  law  that  also  complicate  these  pro¬ 
ceedings,  and  if  we're  going  to  take  a  position  that  any  time  we 
have  a  question  of  law  arise  we  have  to  have  an  8  or  9  day  recess, 
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these  hearings  will  never  conclude.  It  is  our  position  that  we 

I 

are  prepared  to  proceed  with  the  taking  of  testimony.  If  there 
are  in  fact  documents  still  under  deposition  care  in  San  Francis¬ 
co  which  the  parties  wish  to  inquire  or  refresh  the  memories  of  oi 
witnesses,  and  those  documents  are  not  available  for  cross- 
examination  at  the  time  the  witnesses  are  on  the  stand,  we  will 
cooperate  with  the  interrogating  party  and  return  those  witnesses 
to  these  proceedings  for  the  limited  purpose  of  having  them 
inquire  relative  to  those  documents  when  they  are  received. 

HEARINGS  EXAMINER:  Mr.  Bellingham, 

MR.  BELLINGHAM:  I  had  a  few  comments  here.  I  am  somewhat 
at  a  loss  to  understand  why  the  applicants  did  not  receive  any 
order  from  Mr.  Shenker  or  anybody  else  on  that  side  until  this 
morning  relative  to  the  nondistribution  of  documents  previously 
requested  in  Mr.  Hof acker's  deposition,  which  was  taken  a  month 
or  more  ago,  as  well  as  Mr.  O'Connor's  deposition,  which  was 
taken  some  time  ago  —  some  weeks,  as  I  recall.  I  have  checked 

i 

the  eight  points  or  nine  points  relative  to  Mr.  O'Connor,  and 
the  five,  perhaps  six,  of  Mr.  Hof acker,  and  I  find  in  many  of 
these  cases,  as  I  indicated  this  morning,  no  request  for 
information  was  made  on  the  record.  There  may  have  been  r equests 
made  off  the  record.  I  don't  know,  but  I  am  in  a  position  here 
to  state  that  as  far  as  the  O'Connor  deposition  is  concerned, 
there  are  no  further  documents  that  we  have  in  our  possession 
that  may  be  turned  over.  They're  just  not  available.  Now,  as 
I  understand  it,  Mr.  Coldiron,  and  I  was  not  present,  stated  to 
Mr.  Shenker  that  if  any  such  documents  were  available  --  and  I 
am  referring  now  to  the  preliminary  White  plan  --  that  in  that 
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event,  we  would  send  it  to  him.  It  was  not  available,  so  it  was 
not  sent.  It's  that  simple.  I  might  also  point  out  that  there 
were  several  letters  by  Mr.  Ross  to  the  opposition  requesting, 
as  I  read  this  paragraph  this  morning,  that  if  there  was  anything 
further  they  would  need,  if  there  was  anything  they  needed  to 
obtain  from  us,  please  let  us  know,  and  of  course  we  have  heard 
nothing  relative  to  these  points  regarding  Mr.  O'Connor  and  Mr. 

Hof acker  until  today.  Now,  the  suggestion  has  been  made  that 
this  is  not  really  a  postponement,  it  is  just  a  continuance. 

Well,  regardless  of  what  you  call  it,  there's  a  distinction  about 
it  that  amounts  to  a  postponement  to  the  5th  of  next  month, 
regardless  of  what  language  you  use.  So  I  submit  that  it's  just 
another  ploy  to  once  again  postpone  this  hearing.  Now,  we've 
heard  a  lot  about  due  process.  I  haven't  heard  it  today  so  much, 
but  we've  heard  a  lot  about  due  process  before  this  particular 
Hearing  Examiner  and  before  the  Courts,  as  well  as  before  the 
various  Boards  —  about  due  process  having  been  suffered  because 
the  other  side  has  not  received  the  necessary  documents,  and  so 
forth,  but  as  I  recall,  the  Siting  Act  does  say  that  the  applicant 
will  be  entitled  to  a  hearing.  As  of  yet,  we  have  not  had  a 
hearing.  In  fact,  we  have  not  even  started  a  hearing.  We  had 
hoped  today  that  perhaps  we  would  be  able  to  go  forward.  And 
I  submit  that  perhaps  due  process  is  also  involved  here.  The 
Montana  Power  Company  and  the  other  applicants  are  entitled  to  a 
hearing,  a  due  process,  and  today  we  certainly  have  not  proceeded 
on  that  hearing.  Now  I  don't  think  it  would  serve  any  useful 
purpose  for  me  to  go  down  the  various  requests  that  Mr.  Shenker 
had  mentioned  this  morning.  I'd  be  glad  to  do  it  now  if  the 
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Hearings  Examiner  desires  it  done.  However,  I  can  say  in  summary 
that  as  far  as  I  know,  further  investigation  will  reveal  that 
we  have  no  further  documents  to  be  submitted  to  him,  that  in 
fact  on  subsequent  depositions,  Mr.  Labrie ' s  and  others,  many 
of  these  points  were  gone  into  and  I  thought  that  the  answers 
were  received.  Now,  as  has  been  explained  previously,  we  are 
certainly  willing  to  go  this  far.  As  far  as  the  Bechtel  deposi¬ 
tions  are  concerned,  they  were  taken  last  week,  and  the  indica¬ 
tions  are  I  do  not  see  anything  that  is  really  material  out  of 
them;  they  really  don't  affect  this  case  in  one  way  or  another. 

I  do  respect  the  opposition's  feelings  —  in  fact,  they  probably 
disagree  with  me,  so  it's  a  matter  of  opinion.  However,  we  are 
certainly  willing  to  do  this,  particularly  in  view  of  the  fact  tha 
our  preliminary  witnesses,  and  the  ones  that  they  have  referred 
to,  are  for  the  most  part  Montana  Power  Company  employees  —  Mr. 
Labrie  and  Mr.  Hof acker  and  Mr.  O'Connor,  that  we  can  make 
those  available  at  a  later  date  in  the  event  that  the  Bechtel 
depositions  indicate  information  that  they  would  like  to  utilize 
in  asking  our  witnesses  about  when  we  put  them  on  the  stand.  As 
an  example,  I  would  say  that  Mr.  Hof acker  in  one  case  said  he 
didn't  remember  a  certain  letter  that  purportedly  w^s  sent.  In 
his  deposition  he  said  he  didn't  recall  having  seen  it  or  read 
it  or  something  to  that  effect.  Well,  perhaps  he  either  did 
remember  or  he  didn't  remember.  If  they  have  information  to  the 
contrary,  I  suppose  that  they  could  ask  some  questions  relative 
to  this  based  on  Bechtel's  depositions  without  Bechtel's  depositions 
being  here.  On  the  other  hand,  if  you  feel  it's  an  absolute 
necessity,  we  will  see  to  it  that  those  particular  witnesses  are 
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made  available,  if,  in  fact,  the  materiality  of  the  Bechtel 
cross-examination  that  they  would  like  to  further  conduct  appears 
to  make  that  a  necessity.  Once  again,  I  don't  know  what  will 
happen  June  5.  I've  got  a  pretty  good  idea.  There  may  be  some 
more  depositions  taken  in  the  meantime,  they  will  have  gone 
through  other  depositions,  they  will  have  dredged  out  the  tons 
of  material  that  they  have  already,  they  will  have  dredged  out 
the  depositions,  they  will  have  dredged  out  the  Interrogatories, 
for  further  reasons  for  delay  just  as  has  been  done  today  and 
has  been  done  heretofore.  So  I  would  expect  on  June  5,  if  it 
is  postponed,  there  will  be  another  request,  based  upon  further 
facts,  for  a  delay.  They  may  not  call  it  a  delay  then;  maybe 
they'll  call  it  a  postponement;  maybe  they'll  call  it  a  continu¬ 
ance.  I  don't  know.  But  it  all  adds  up  to  one  thing  —  a  post¬ 
ponement  of  this  case.  We've  had  enough  of  those  so  far. 

HEARINGS  EXAMINER:  Mr.  Klinger. 

MR.  KLINGER:  Mr.  Hearings  Examiner,  I  make  two  points. 

We  received  a  copy  of  this  proposed  order  of  the  Bechtel  material 
and  our  copy  on  page  3  is  defective.  It  appears  in  subsection 
(a) ,  The  Department  of  Health  and  Environmental  Sciences  and  the 
Board  of  Health  and  Environmental  Sciences  are  excluded.  We 
would  ask  of  Mr.  Peterson,  as  we've  been  saying,  with  respect  to 
the  confidentiality  provisions  of  the  Montana  Clean  Air  Act, 
Section  69-3918,  it  should  be  noted  that  those  provisions  don't 
spring  right  into  effect.  They  have  to  be  asserted.  We  maintain 
that  for  those  to  be  properly  asserted,  the  applicants  should 
apply  for  a  construction  permit  under  the  Clean  Air  Act. 

HEARINGS  EXAMINER:  Very  well.  What  I'm  going  to  do  is  deny 
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the  motion,  and  I  would  like  to  continue  with  those  statements  -- 
I  will  deny  Mr.  Shenker's  motion,  and  I  will  take  the  other  motioi 
under  advisement  until  I've  had  a  chance  to  read  it  and  review 
some  of  those  provisions  of  the  law  that  some  of  you  folks  are 
speaking  to.  I  am  going  to  be  here  all  the  time,  so  I  will  be 
free  in  the  evenings  or  mornings,  so  gather  up  the  material  you 
have,  and  I  will  try  to  read  these  cases  and  rule  on  that  as  soon 
as  possible. 

Regarding  the  daily  transcript,  it  is  my  opinion  that 
whether  we  do  or  do  not  have  a  daily  transcript,  that  the  cross- 
examination  of  the  witness  will  follow  reasonably  after  the  exam¬ 
ination-in-chief.  As  to  that,  I  want  to  clear  the  air  to  the 
effect  that  even  if  we  have  a  daily  transcript,  I  don't  intend  to 
continue  the  matter  until  the  next  day  to  examine  that  witness 
until  you  have  a  chance  to  read  the  daily  transcript,  which  may 
or  may  not  be  forthcoming.  The  idea  of  the  daily  transcript, 
although  it  is  extremely  helpful  to  counsel,  I  realize  —  but  in 
this  case  we  have  many  counsel,  you  will  have  to  make  your  notes 
until  such  time  as  we  get  a  daily  transcript.  We  wanted  one  to 
send  to  the  Board  members,  but  we  are  not  able  to  do  that.  We're 
not  going  to  delay  —  they  don't  everl  do  that  in  the  Courts  in 
Montana  where  they  get  a  daily  transcript.  As  a  matter  of  fact, 
most  of  our  judicial  system  has  to  function  without  it,  and  I 
daresay,  in  cases  up  to  them  and  to  the  parties,  it  is  considered 
quite  important  to  them.  I  regret  that  we  don't  have  a  daily 
transcript.  I,  too,  would  like  to  be  able  to  function  with  one, 
but  it's  not  indispensable,  and  it's  not  going  to  be  prejudicial 
to  anybody.  As  far  as  cross-examination  is  concerned,  as  to 
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any  matter  that's  contained  in  the  transcript,  in  the  depositions 
that  you  don't  have  presently  transcribed,  it  would  be  my  view 
and  order  that  the  witness  could  be  returned  after  these  are 
here.  I  don't  think  there  is  any  reason  for  these  witnesses, 
who  are  prepared  and  assisting  the  State  of  Montana,  to  wait 
around  until  everything  is  just  so,  at  the  convenience  of  counsel. 
I  think  these  people  can  put  what  they  have  into  evidence,  they 
can  be  cross-examined  and  examined  as  far  as  they  go;  if  there's 
something  that  needs  to  be  recalled,  they  will  be  recalled,  and 
the  matters  that  are  in  the  transcript  they  can  be  examined  to, 
if  the  matters  are  otherwise  relevant  and  material  and  acceptable. 
As  far  as  Bechtel's  motion  is  concerned,  I'll  have  to  take  that 
under  advisement.  Are  there  any  further  motions?  Mr.  Crotty. 

MR.  CROTTY:  Mr.  Examiner,  I  believe  there's  one  more  thing 
that  properly  should  be  brought  up  at  this  time,  and  that's  in 
connection  with  the  discovery  that  we  have  asked  of  the  Electrical 
Workers  Union.  As  of  yet,  the  Interrogatories  we  mailed  to  them 
on  Friday,  the  9th,  which  I  believe  they  originally  indicated 
would  be  in  by  Friday  of  last  week,  we  did  not  receive  those,  and 
so  we  do  have  this  one  matter  that  I  think  some  direction  from 
you  at  this  time  would  be  proper. 

HEARINGS  EXAMINER:  Yes,  sir.  I  think  you're  quite  right. 
Would  you  respond,  please,  Mr.  Hilley? 

MR.  HILLEY:  We'd  be  more  than  glad  to.  We  received  your 
Interrogatories  in  our  office  on  the  12th,  and  the  thing  about  it 
is,  i  know  how  our  mail  service  is,  but  I  think  we  indicated  to 
counsel  that  if  we  were  served  on  one  Friday  we  would  have  them 
the  next  Friday.  Now,  we  didn't  get  them  Friday.  So  we  got  them 
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on  Wednesday,  as  I  recall,  that's  the  12th  — 

MR.  CROTTY :  The  12th  was  Monday. 

MR,  HILLEY :  Okay,  the  12th.  Now,  the  only  thing  about  it 
is,  we're  in  the  process  of  preparing  this  deposition.  The  only 
thing  about  it  is  that  there  are  some  that  we're  not  going  to 
answer,  there  are  some  that  are  wholly  immaterial,  and  some  of 
them  I  could  do  here  today.  Now,  we'll  get  these  depositions, 
and  we'll  get  them  ready  for  counsel  by  the  end  of  this  week. 

Now,  there's  some  things  in  some  of  them  in  danger,  and  counsel 
is  just  going  to  have  to  be  patient. 

MR.  CROTTY:  Well,  we  have  to  have  them,  Mr.  Examiner,  and 
I  don't  think  patience  is  a  matter  at  all  — 

HEARINGS  EXAMINER:  Well,  you'll  have  them  at  the  end  of 
this  week,  and  your  case  won't  be  going  on  for  —  if  that's  the 
best  you  can  do  —  we'll  be  spending  that  time  on  other  matters 
—  they  are  directed  to  answer  the  Interrogatories  to  the  best  of 
their  ability. 

MR.  CROTTY:  That's  fine.  Then  there  will  be  some  opportunit] 
while  these  proceedings  are  going  on  that  we'll  have  a  chance  to 
argue  as  to  whether  or  not  they  have  answered  them  properly? 

HEARINGS  EXAMINER:  We'll  make  an  opportunity  for  that,  and 
I  am  sure  there  are  going  to  be  other  items  that  are  going  to 
come  up,  and  we're  going  to  have  to  work  them  in.  But  I  would 
like  to  get  the  witnesses  who  are  prepared,  and  to  get  some  of 
the  transcripts  typed  up  before  the  water  clears  us  and  fishing 
gets  better.  Are  there  any  further  motions  or  questions? 

MR.  BELLINGHAM:  I  have  one  further  question.  I  wonder 
about  the  exhibits  of  the  opposing  counsel,  whether  or  not  any  of 
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those  are  available  and  ready  to  submit  to  us  at  this  time.  We 
have  not  received  yet  any  exhibits  from  the  opposition  that  I 
know  of. 

MR.  SHENKER:  If  you’re  asking  me,  I  have  nothing  new  to  add, 
except  what  I  said  last  time  —  that  we'll  have  the  exhibits  to 
you  in  full  as  much  in  advance  of  our  case-in-chief  as  you  gave 
them  to  us  in  advance  of  your  case-in-chief.  We  have  none  now 
prepared,  therefore  none  now  to  deliver. 

MR.  BELLINGHAM:  Speaking  of  fishing,  there's  one  further 
question  I  would  like  to  ask,  and  that  is  that  next  Monday  is 
Memorial  Day. 

HEARINGS  EXAMINER:  We  won't  work  on  Monday.  Mr.  Cummins. 

MR.  CUMMINS:  There's  a  little  problem  of  where  we'll  be 
meeting  some  days.  We  won't  be  meeting  here  on  all  occasions, 
but  we  will  make  arrangements  and  notify  everybody  so  you'll 
know  exactly  what  days  those  are.  These  chambers  are  not  avail¬ 
able  to  us  on  the  10th  and  11th  of  June,  and  the  20th  of  June, 
and  the  1st  and  2nd  of  July,  so  we  will  have  to  make  arrangements 
to  meet  elsewhere,  like  the  Highway  Department  Auditorium  or 
some  other  place. 


HEARINGS  EXAMINER:  You  are  perfectly  welcome  to  meet  at 
the  room  the  State  has  generously  provided  the  Hearings  Examiner 
across  from  the  elevator,  only  it  would  be  one  at  a  time.  (Laughte 
Let's  take  a  five  minute  recess,  and  then  we'll  hear  opening 
statements.  Make  that  a  ten  minute  recess. 


:) 


CBRIEF  RECESS) 

HEARINGS  EXAMINER:  Are  you  ready  to  proceed,  Gentlemen? 


Mr.  Bellingham. 
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APPLICANTS'  OPENING  STATEMENT: 

MR.  BELLINGHAM:  May  it  please  the  Hearings  Examiner, 

Gentlemen  counsel,  Ladies  and  Gentlemen,  you  will  notice  that 
for  the  first  time  in  some  weeks  I  have  a  smile  on  my  face.  Afte: 
so  many  delays  brought  on  by  a  variety  of  reasons,  I  am  rather 
strained  to  believe  that  we  are  finally  going  to  get  under  way. 

How  long  it  will  last  may  be  another  matter,  but  at  least  for 
the  present,  I  think  I,  if  you  don't  mind,  will  continue  to  smile 
just  a  little,  at  times.  At  this  time  the  applicants  are  going 
to  have  the  opportunity  to  put  before  you  their  version  of  this 
particular  proceeding  dealing  with  3  &  4.  Now,  preparatory  to 
going  into  a  review  of  the  evidence,  I  would  like  to  comment  very 
briefly  upon  the  order  of  proof.  Mr.  Peterson  and  myself  have 
divided  the  various  subjects  which  the  Power  Company  applicants 
will  cover  during  the  main  portion  of  our  case,  so  that  the  work 
load  is  divided  between  us.  For  example,  I  through  witnesses 
which  I  will  call  will  cover  several  main  subjects.  One  is 
engineering  needs  and  the  other  is  socio-economic  factors.  There 
are  many  divisions  under  those,  of  course,  but  basically  that 
is  my  responsibility.  Mr.  Peterson,  on  the  other  hand,  will 
cover  the  environmental  subjects,  for  the  most  part,  which  will 
come  on,  of  course,  at  sometime  following  the  presentation  of 
all,  or  at  least  a  goodly  portion,  of  my  witnesses.  Now,  taking 
up  the  subject  of  energy  needs,  I  might  state  that  this  will 
embrace  various  subjects  and  subdivisions.  The  energy  needs  of 
the  five  applicants  lumped  together  will  be  an  appropriate  study 
as  to  the  witnesses  as  well  as  the  exhibits  of  the  northwest 
energy  needs  and  the  energy  needs  of  Montana  Power  and  the  territo] 
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that  it  covers  will  also  be  brought  out.  I  think  perhaps  lumped 
together  in  this  particular  category  might  well  be  the  availability 
and  desirability  of  alternate  sources  of  energy,  along  with  the 
various  economic  studies. 

The  second  large  subject  to  which  I  will  address  myself, 
as  I  have  indicated  before,  are  the  socio-economic  factors  in¬ 
volved  in  this  case.  This  covers  a  variety  of  subjects,  but  I 
might  say  in  scanning  it  over  briefly  that  it  includes  the  impact 
of  the  proposed  facilities  —  and  I'm  talking  now  about  3  &  4  — 
upon  the  population  in  the  area,  the  tax  picture  created  by  3  &  4 
insofar  as  it  affects  the  State  of  Montana,  as  well  as  the  local 
subdivision,  the  County  of  Rosebud,  and  the  ultimate  social 
benefits  of  3  &  4. 

I  will  next  try  to  go  into  the  witnesses  in  the  order,  briefly, 
as  we  have  previously  given  them  to  the  Hearings  Examiner,  as  well 
as  opposing  counsel,  and  I  might  mention  now,  as  I  did  earlier 
today,  that  because  of  the  delays  we  are  going  to  have  a  problem 
in  presenting  our  witnesses  in  the  exact  order  that  we  originally 
envisioned.  We  are  sorry  about  it,  but  it's  one  of  those  things 
—  for  example,  the  only  one  that  I  know  of  right  now,  although 
there  are  several  maybes  and  ifs,  depending  upon  how  fast  or 
how  slow,  whichever  way  you  look  on  them,  how  ever  the  pins  may 
go,  the  only  one  I  know  for  certain  that  will  appear  out  of 
order  is  Bernard  Goldhammer,  because  of  previous  commitments. 

We  will  have  to  bring  him  on  later.  Our  first  witness  will  be 
George  O'Connor,  the  former  President  of  The  Montana  Power  Company, 
He  is  going  to  present  an  overall  view  of  3  &  4 ,  the  facts  leading 
up  —  the  history  leading  up  to  3  &  4,  and  the  decisions  that  were 


-190- 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 


made  regarding  that,  as  well  as  various  collateral  matters.  He 
will  testify  relative  to  the  service  into  the  area  which  is 
serviced  by  the  Montana  Power  Company,  its  generating  plants  and 
its  other  facilities.  He  will  testify  as  to  the  interrelationship 
between  Montana  Power  and  other  companies  in  the  northwest, 
and  the  reasons  why  in  the  past  the  Company  has  found  it  not 
only  convenient,  but  almost  a  necessity,  to  cooperate  together. 

He  will  go  into  the  duties  of  Montana  Power  to  its  customers, 
and  in  this  regard,  Montana  Power  is  required  to  furnish  reasonably 
adequate  service  at  reasonable  rates. 

Montana  Power  as  an  importer  of  power  will  be  gone  into. 
Approximately  20%  of  Montana  Power’s  total  needs  have  been  importe|d 
from  outside  the  State  for  a  period  of  time.  He  will  also  go 
into  the  philosophy  of  expansion.  For  example,  Montana  Power, 
since  the  early  1960's,  has  purchased  a  good  share  of  its  power 
from  other  companies.  At  sometime  along  the  line  a  decision  was 
made  to  embark  on  generation  facilities  of  its  own,  and  to  bring 
you  up  to  date  on  that,  we  will  go  into  the  background  of  Colstrip 
1  &  2 f  and  in  1970,  or  thereabouts,  a  decision  was  made  that  anothe 
plant  was  needed.  We  will  go  into  the  economics  of  the  situation 
which  led  to  a  conclusion  that  if  two  350  megawatt  plants  were 
built  that  it  would  result  in  a  dollar  savings  to  Montana  Power, 
as  well  as  its  co-partner,  Puget  Sound  Power  &  Light,  which  is  in 
on  Colstrip  1  &  2  on  a  co-equal  basis.  That  is,  50%  of  each 
company.  I  might  depart  for  just  a  second  to  mention  the  fact 
that  there  are  going  to  be  various  phrases  which  are  known  to 
those  of  us  that  have  dealt  with  power  companies  at  all  —  I 
must  confess  mine  have  been  learned  in  the  last  few  months  —  that 
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are  particularly  pertinent  to  this  type  of  a  proceeding  and  to 
power  companies  in  general.  We  will  be  dealing  a  lot  with  a 
megawatt,  for  example,  a  unit  of  measurement.  Actually,  a  mega¬ 
watt  equals  1,000,000  watts,  which  in  turn  equal  to  1,000  kilowatt: 
One  kilowatt  equals  1,000  watts. 

But  anyway,  to  proceed  further,  the  site  location  for  1  &  2 
was  finally  decided  upon.  Approximately  ten  areas  in  the  State 
of  Montana  were  looked  at  and  discarded  for  one  reason  or  another, 
and  out  of  the  ten  one  was  finally  picked,  the  location  of 
Colstrip,  of  course.  He  will  go  briefly  into  the  reasons,  the 
dispersion  characteristics  in  that  territory  or  area,  the  nearness 
to  coal,  the  low  population  density,  the  availability  of  transpor¬ 
tation,  low  wildlife  densities,  agricultural  value  of  the  land  — 
somewhat  low  in  connection  in  comparison  with  other  areas  of  the 
State  —  railroad  access  being  good  in  that  area,  as  well  as  otheri. 
Also  at  the  time  that  the  site  location  was  made,  alternate  resource 
generations  were  also  looked  at.  Here  I'm  talking  about  hydro 
expansion,  nuclear,  coal  gasification,  and  others,  and  the  final 
decision,  of  course,  boiled  down  to  coal  fired  steam  generation 
plants,  which  1  &  2  are. 

Colstrip  1  &  2,  of  course,  were  scheduled  for  July  1,  1975 
and  July  1,  1976.  This,  for  various  reasons,  has  now  slipped, 
been  postponed,  so  that  July  1  is  now  scheduled  for  commencement 
of  commercial  operation  on  October  1,  1975,  and  2  on  July  1,  1976. 

Turning  next  to  Colstrip  3  &  4 ,  Montana  Power  Company  decided 
that  its  load  forecast  of  the  future,  which  in  effect  was  an 
estimate  of  the  needs  of  its  customers  in  future  years,  indicated 
that  another  plant  might  well  be  needed  in  the  late  70' s.  The 
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reason  for  this  is  quite  obvious,  the  increase  in  voltage  and 
the  possibility  of  not  being  able  to  furnish  the  power  that  is 
necessary  from  other  companies.  So,  anyway,  after  studies  of 
the  various  sites,  it  was  decided  to  build  —  I  shouldn't 
say  "sites",  but  "site,"  because  it  automatically  went  along  with 
1  &  2,  for  the  most  part,  and  so  the  examination  of  sites  was 
not  a  particular  extended  matter  at  all,  because  with  1  &  2  down 
there,  it  was  obvious  that  3  &  4  —  the  logical  place  as  far 
as  location  was  concerned  should  be  put  where  1  &  2  previously 
had  been.  But  after  the  studies  of  various  sites,  the  decision 
was  made  to  build  two  700  megawatt  units,  in  which  Montana  Power 
would  participate  30%;  Puget  Sound  Power  &  Light  Company,  25%; 
Portland  General  Electric  Company,  20%;  Washington  Water  Power 
Company,  15%;  Pacific  Power  &  Light  Company,  10%.  This  formed 
a  part  of  the  general  cooperation  with  other  companies  which 
Montana  Power,  as  well  as  the  others,  had  carried  on  over  the 
years . 

In  the  meantime,  an  Act  was  passed  —  a  Siting  Act.  As  a 
result  of  it,  millions  of  dollars  have  been  added  to  the  cost 
of  3  &  4.  Time  was  a  critical  matter,  as  it  always  is  in  the 
building  of  plants  of  this  kind,  and  yet,  because  of  various 
factors,  there  appeared  to  be  no  hurry,  the  full  delay  problem 
by  the  Act  was  taken  care  of,  was  taken  up,  and  other  delays, 90 
that  the  cost  of  the  plant  is  now  up  to  over  $670  million,  with 
the  transmission  lines  being  up  over  $200  million,  a  good  deal 
more  than  was  originally  envisioned. 

Alternatives  to  3  &  4  —  there  aren't,  as  far  as  viable 
alternatives  are  concerned.  One  possibility  would  be  to  buy  power 


-193- 
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elsewhere;  however,  inquiries  were  made  last  fall  relative  to 

^  2 

this,  and  it  was  discovered  that  other  companies  are  much  in 

3 

the  same  position  that  Montana  Power  Company  is.  There's  a 

4 

squeeze  on  throughout  the  Pacific  Northwest,  if  not  the  entire 

5 

country,  and  we've  all  read  about  this,  I'm  sure,  relative  to 

6 

the  present  energy  crisis.  So  as  a  practical  matter,  it's  almost 

7 

impossible  to  buy  power  elsewhere.  There  is  a  possibility  of 

8 

going  to  oil  and  gas  powered  turbine  generators.  We  have  a  lead 

9 

time  here,  a  necessary  preparation  time  before  it  can  be  put  on  *  off 

o 

e 

some  years,  and  as  a  practical  matter,  turbine  generators  of  this 

11 

kind  are  not  too  practical  today,  because  of  their  expense. 

12 

They're  against  the  national  policy,  insofar  as  the  use  of  fuel 

13 

is  concerned,  because  of  oil  or  gas.  Other  possibilities  are, 

1  14 

of  course,  cutting  down  energy  in  industrial  plants,  and  not 

15 

taking  on  any  new  customers,  and  eventually,  perhaps,  attempt  to 

16 

build  another  plant.  But  this  would,  of  course,  take  many  years, 

17 

* 

18 

and  here  I'm  talking  about  alternatives  to  3  &  4  if  the  application 

is  not  granted. 

19 

All  the  Montana  Power  share  of  3  &  4  can  be  used  by  Montana 

20 

Power  in  1983,  and  there  are  no  present  plans  for  further  plants 

21 

other  than  3  &  4 ;  no  present  solid  plans  at  all  for  plants  other 

22 

than  3  &  4.  Now,  there  have  been  discussions,  of  course,  and 

23 

certain  matters  have  been  put  forward  as  possiblities  in  studies 

24 

made  by  Montana  Power,  but  insofar  as  any  solid  detailed  plans 

25 

are  concerned,  none  have  been  promulgated  for  plants  further  than 

26 

n  „ 

3  &  4.  The  reasons  why  3  &  4  are  good  for  the  State  will  also 

be  gone  into  by  Mr.  O'Connor.  It  is  his  opinion  that  Montana  is 

28 

largely  an  undeveloped  resource  state.  Colstrip  is  a  good  place 
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to  start?  it  takes  years  for  an  industrial  company  to  come  into 

the  State  and  develop  anything,  and  God  knows,  we've  had  little 

enough  of  that.  I  am  not  talking  now  about  large  industries. 

I  m  not  talking  about  industries  that  are  going  to  come  into  the 

State  and  compound  our  problems  as  far  as  the  environment  is 

concerned.  I  am  talking  for  the  most  part  about  light  industries. 

A  need  to  broaden  the  tax  base  is  something  that  Mr.  O'Connor  will 

go  into,  as  well  as  the  observation  that  70%  of  this  tax  base 

is  to  be  paid  by  people  out  of  the  State,  for  all  practical 

purposes,  because  Montana  Power's  interests  in  3  &  4,  of  course, 
is  30%. 

It  will  also  provide,  hopefully,  by  bringing  industry  in, 
jobs  for  young  people  which  are  long  overdue  in  this  State.  As 
i-ir  as  future  power  needs  are  concerned,  they  have  accelerated 
in  a  good  many  areas.  We  have  new  sewage  systems  being  developed 
where  additional  power  is  going  to  be  needed.  We  have  problems 
concerned  with  our  environment  today  where  refineries  and  others 
are  going  to  have  to  clean  up  their  emissions.  This  is  going  to 
take  additional  electricity.  Homes  in  the  future  are  going  to 
need  electricity,  and  as  the  cost  of  natural  gas  rises,  electricity 
becomes  more  and  more  a  substitute  for  gas  as  far  as  energy  is 
concerned.  Agricultural  lands  are  another  possibility  --  more  than 
a  possibility ,  really ,  as  far  as  expansion  of  electricity  is 
concerned,  for  sprinkler  irrigation. 

This  generally  will  be  the  subjects  which  Mr.  O'Connor  will 
testify  to  in  one  fashion  or  another.  Now,  Mr.  Bernard  Goldhammer, 
who  is  recently  retired  Power  Manager  for  Bonneville,  is  going,  I1 

the  most  part,  to  touch  the  problem  of  the  Pacific  Northwest 
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insofar  as  energy  needs,  power  needs  are  concerned,  not  only 
in  the  past,  but  in  the  future,  as  well.  He  is  going  to  point 
out  that  this  particular  area  is  unique  in  power  planting  and 

operation.  It  has  diverse  ownerships,  consumer,  investor  and 

\ 

federal  ownerships  of  power  plants  and  operations.  As  a  matter 
of  fact,  they  all  work  together,  they  cooperate  in  the  hope  that 
mutual  endeavor  will  be  to  one  thing  —  the  lowest  possible  rates 
to  the  consumer.  This  all  started  back  in  the  late  '20's,  or 
even  earlier  than  that,  and  the  history  since  then  has  been  of 
many  organizations,  cooperative  groups,  among  which,  of  course, 
the  best  of  all  of  them  was  the  Northwest  Power.  He  will  testify 
relative  to  future  locations  of  plants  in  the  Northwest,  future 
deficits  in  the  Northwest,  the  effect  on  the  economy,  problems 
relative  to  energy  in  the  Northwest,  and  the  effects  of  conserva¬ 
tion  as  he  sees  it  in  the  past. 

One  of  our  chief  witnesses  will  be  Roger  Hof acker,  Vice 
President  and  Chief  Engineer  of  Montana  Power.  He  will  go  into 
a  variety  of  subjects.  I  will  cover  the  main  ones  briefly,  if 
I  may.  Perhaps  first  of  all  I  might  point  out  something  here, 
because  I  will  be  referring  to  it  and  he  will,  although  his 
testimony  will  include  it,  and  that  is  the  meaning  of  several 
terms.  One  is  peak  demand  for  electrical  power,  which  is  the 
highest  demand  for  electrical  power  in  a  given  time  period.  It's 
also  called  Peak  Load.  In  other  words,  if  you  have  a  period  of 
24  hours,  in  Montana,  the  morning  hours  you  probably  do  not  have 
near  as  much  demand  for  electricity  as  you  do,  say,  in  the  late 
afternoon  or  early  evening  hours.  So  we  say,  then,  for  that 
situation,  the  peak  demand  would  be  in  the  early  evening.  So 
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as  a  practical  matter,  peak  demand  has  been  defined  and  will  be 
defined  as  the  highest  demand  during  a  given  time  period. 

Now,  the  other  similar  term  that  will  be  used  in  that 
connection  is  "energy  load,"  and  this  is  the  average  use  of 
electrical  power  throughout  a  given  time  period.  In  other  words, 
for  example,  if  you  set  up  a  hypothetical  problem  again  at  24 
hours,  the  energy  load  would  be  the  average  use  of  electrical 
power  throughout  this  given  time  period,  not  the  peak,  which  is 
in  the  evening,  but  the  average  use  for  a  24-hour  period. 

The  five  applicant  companies  enjoyed  cooperation  and  realized] 
some  years  ago  that  there  was  going  to  be  a  major  deficiency  of 
power  in  the  Northwest  in  the  late  1970's,  which  included  the 
Montana  Power  territory.  Eventually,  after  studies  were  made 
and  after  cooperation,  and  so  forth,  it  was  decided  to  embark 
upon  Colstrip  3  &  4,  which  involves,  as  I  have  indicated  before, 
two  700  megawatt  units.  We  are  going  to  introduce  exhibits  showinj 
the  prognostication  as  far  as  the  future  loads  are  concerned, 
demands  upon  the  five  applicants  by  their  customers,  as  well  as 
their  resources,  excluding  Units  3  &  4,  and  when  we  exclude  Units 
3  &  4  and  show  the  participants'  loads  and  resources,  we  show 
a  deficiency  as  far  as  the  five  applicants  together  is  concerned 
in  average  energy  for  all  future  years  excepting  '76  and  '77. 

When  I  refer  to  years  one  after  another  in  that  fashion,  I  am 
referring  to  a  period  from  July  1  of  one  year  to  the  same  time 
the  following  year.  For  example,  July  1,  1976  through  June  30, 
1977.  This  also,  as  I  indicated  previously,  will  indicate  a 
deficit  in  peak  as  far  as  the  five  applicants  are  concerned, 
commencing  in  1980  and  '81.  Well,  I  was  talking  about  excluding 
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Units  3  &  4,  and  to  briefly  reiterate,  deficiency  of  the  five 
applicants*  average  energy  for  all  future  years  except  *76  and 
*77,  and  the  deficit  in  the  peak  commencing  in  '80  and  *81. 

Exhibits  will  show  that  participants'  loads  and  resourses 

\  • 

including  3  &  4  show  that  even  with  3  &  4  a  deficit  in  the  peak 
in  1983  and  1984  and  thereafter. 

Now,  Mr.  Hof acker  will  briefly  go  into  the  background  of 
coordination  and  cooperation  in  the  Northwest  by  Montana  Power 
with  other  companies,  which  started  in  1923  with  Washington  Water 
Power  Company.  There  is  no  need  at  this  time  to  go  into  the 
various  agreements  or  the  various  companies  with  which  Montana 
Power  belonged,  but  he  will  bring  it  out  in  more  detail,  and 
we  will  indicate  the  reasons  for  this  type  of  cooperation  now, 
in  the  past  and  in  the  future.  It  is  based  on  several  theories, 
all  of  which  have  been  borne  out  over  the  years.  It  maximizes 
the  use  of  resources,  it  minimizes  the  cost  of  energy  to  the 
utility  and  to  their  customers,  and  it  provides  reliability  and 
better  service  to  the  customers,  not  to  mention  the  fact  that 
in  the  long  run  it  will  minimize  environmental  impact  to  the 
area  involved. 

He  will  next  turn  to  the  Montana  Power  exhibits,  which  will 
show  their  resources  and  loads,  and  these  will  show  that  without 
3  &  4,  I  will  repeat  again,  Montana  Power  will  have  a  deficiency 
in  1979  and  1980,  in  both  peak  and  energy,  which  deficiency  will 
continue  for  the  years  following,  as  far  as  a  10-year  survey  is 
concerned.  The  exhibits  will  show  that  even  with  3  &  4  on  line, 
if  such  a  thing  happens,  that  the  forecast  will  show  a  deficit 
in  1983  and  1984  in  peak,  and  a  deficit  in  energy  after  1985-1986. 
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He  will  go  into  detail  as  to  how  Montana  Power  arrives  at  and 
deals  with  its  estimated  load  forecast,  the  amount  of  electrical 
power  required  at  any  point  on  the  system  for  years  coming  up, 
as  well  as  the  present  situation,  as  they  envision  it  and  as  they 
see  it  in  the  future.  A  history  of  the  past  during  a  period  from 
1952  to  1974  indicates  an  increased  load  growth  upon  the  Montana 
Power  system  of  approximately  5.6%  per  year.  Montana  Power  is 
currently  using  approximately  a  figure  of  5.5%  rate  to  project 
future  loads.  As  far  as  the  future  of  Montana  Power's  load  is 
concerned,  they  expect  a  decline  for  two  or  three  years  for 
various  reasons  which  will  be  gone  into,  after  which  they  believe 
very  strongly  that  they  will  go  back  to  the  usual  figure  of  5.5%, 
because  of  various  factors  which  they  think  is  going  to  affect 
the  use  of  the  elctricity  in  the  home  as  well  as  outside  the 
home,  agriculture,  industry,  as  well  as  other  segments. 

Mr.  Hofacker  will  go  into  the  philosophy  of  plant  building, 
whether  it’s  better  to  underestimate  or  overestimate  future 
requirements  insofar  as  load  forecasts  are  concerned,  with  the 
observation  that  generally  speaking  it's  better  to  be  on  the 
high  side,  because  this  in  the  long  run  will  lead  to  lower  costs 
and  no  curtailment  of  resources  to  the  customer,  which  might 
well  happen  if  we  have  an  underestimate  of  future  loads. 

Mr.  Hofacker,  through  his  Department,  has  come  up  with  two 
economic  studies,  one  involves  relative  costs  of  shipping  coal 
from  Colstrip  to  Hot  Springs,  versus  the  transmission  of  power 
through  3  &  4  as  they  presently  envision,  and  the  figures  that 
they  have  come  up  with  indicate  that  there  will  be  a  savings  of 
approximately  $391  million  over  a  period  of  37  years  by  the 
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transmission  of  electricity,  rather  than  using  an  alternate 
of  railroad  transportation  of  coal.  An  annual  levelling  out 
and  averaging  out  of  dollars,  which  Mr.  Hofacker  will  go  into, 
amounts  to  approximately  $8  million  per  year. 

Another  economic  exhibit  will  show  the  economic  impact  in 
the  State  by  the  comparison  between  plants  3  &  4  at  Colstrip  and 
similar  plants  located  out  of  the  state,  using  coal  supplied  by 
rail  in  Montana.  This  particular  study  indicates  that  Montana 
as  a  state  will  benefit  approximately  $402  million  over  a  42-year 
total  from  the  plants  at  Colstrip,  as  distinguished  from  plants 
being  built  out  of  the  state.  This  reduces  itself  to  a  figure 
of  levellized  annual  benefits  of  approximately  $13  million 
difference.  If  there  is  no  3  or  4,  if  the  application  is  turned 
down,  if  for  other  reasons  3  &  4  do  not  go  on  line,  what  are 
the  alternatives?  I've  gone  into  them  somewhat  in  connection 
with  Mr.  O'Connor's  testimony,  I  believe.  If  the  problems  come 
up  that  are  various,  no  detailed  studies  indicate  as  yet  we  can 
buy  it  possibly  from  other  companies  —  energy  --  this  is  most 
improbable;  perhaps  combustion  turbines,  with  attendant  problems, 
which  are  many;  perhaps  a  possibility  of  buying  other  plants  on 
the  Coast  —  but  all  in  all,  it  amounts  to  a  rather  bleak  future 
insofar  as  Montana  Power  and  its  surface  territory  is  concerned. 
And  I  might  reiterate  again  that  all  of  Montana  Power's  share  of 
Colstrip  3  &  4  is  to  be  used  by  Montana  Power  during  the  year 
1983  and  thereafter,  based  upon  present  load  forecasts. 

Robert  Labrie,  the  Assistant  Chief  Engineer  in  charge  of 
electrical  plant  power  generation,  will  testify  next.  He  will 
go  into  site  location  and  reasons  for  1  &  2,  why  they  picked 
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Colstrip  and  not  other  locations.  He  will  go  into  this  in  more 
detail  than  has  been  brought  out  before.  I  mentioned  this 


previously,  somewhat,  about  ten  sites  being  studied  and  Colstrip 
being  picked  for  various  reasons.  He  will  go  into  the  background 
of  planning  and  development  leading  up  to  Colstrip  3  &  4,  the 
economics  of  scheduling  and  what  is  involved  in  that  under  the 
circumstances  under  which  Montana  Power  is  required  to  provide 
resources  to  meet  its  customer  needs;  the  question  of  overestimat¬ 


ing  needs  versus  underestimating  them  will  be  gone  into;  the 
problems  of  scale;  the  advantages  of  building  larger  plants  than 
smaller  ones  will  be  gone  into,  which  involves,  of  course,  the 
economics  of  power  plant  size.  He  will  go  into  the  economics  of 
power  plant  type,  as  alternatives  that  were  available  to  Montana 


Power  at  the  time  they  presently  decided  upon  the  present  system 
of  coal  generation.  He  also  will  testify  as  to  the  expenses  to 
date,  approximately,  if  3  &  4  were  stopped,  for  example,  as  of 


May  1,  1971,  the  imbedded  costs,  the  escalation  costs,  other  costs 


including  siting  fees,  engineering  fees,  legal  fees,  services, 
environmental,  legal  and  so  forth,  which  amount  to  around  a 
loss  of  $18  million,  or  thereabouts.  He  will  go  into  other  relate< 
matters,  such  as  the  oftvoiced  claim  of  "Why  don't  we  wait  for 
the  results  of  1  &  2  before  we  decide  on  3  &  4?"  The  reasons 


why  this  should  not  be  done  under  the  circumstances  relative  to 


(1)  no  need  to,  relative  to  emissions,  because  we  feel  that  3  &  4 


based  upon  type  of  plant  studies,  as  well  as  other  factors,  are 
going  to  meet  technological  standards  which  may  be  inflicted  upon 
them.  The  time  element  involved  is  another  serious  one  which 


could  lead  to  a  deficiency  in  resources  in  the  future,  thereby 
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necessitating  a  cutoff  from  customers  and  attendant  job  losses 


It  could  also  lead  to  increased  cost  in  installation,  which  in 


the  long  run  would  have  to  be  paid  by  the  customers  of  Montana 
Power.  We  will  have  testimony  from  the  five  —  I  should  say  the 
four  other  applicant  companies  (Names  indistinguishable) .  They 


will  testify  on  their  company  exhibits  showing  the  individual 
load  forecasts  of  these  companies,  showing  a  need  for  additional 
generation  in  the  future,  and  why  we  need  3  &  4  insofar  as  their  fiitur 


individual  plans  are  concerned,  with  no  real  practical  and  viable 
alternatives  facing  them  at  this  particular  time,  what  could  happej 
very  well  if  there  is  no  3  &  4,  insofar  as  it  affects  them  indiv¬ 
idually. 


Robert  Pettibone,  a  Vice  President  of  Gibson-Hill  Engineers, 


Designers  and  Constructors,  has  made  an  economic  study  relative 
to  the  cost  of  the  installation  of  two  700  megawatt  coal  fired 


units  at  three  alternative  sites,  one  being  the  present  site  of 


Colstrip,  another  being  at  Hot  Springs,  and  the  third  being  at 


Spokane.  The  question  of  shipping  coal  from  Colstrip  to  Hot 
Springs  and  Spokane  comes  into  this  economic  study,  and  his 


figures  indicate  that  the  excess  cost  of  building  at  Hot  Springs 
rather  than  Colstrip  at  1975  dollars  would  exceed  321  million 


dollars,  and  the  excess  cost  in  building  at  Spokane,  of  course, 
and  alternatively,  along  with  that,  moving  coal  to  those  plant 
sites,  as  far  as  the  cost  at  Spokane  over  Colstrip  in  1975  dollars 


was  over  $528  million,  the  conclusions  being  that,  from  an 


economic  standpoint,  the  correct  decision  was  made  to  build  at 


Colstrip  insofar  as  the  cost  picture  is  concerned. 


Ken  Anderson,  Engineer  Consultant  for  National  Economic 
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1  Research  Associates  will  testify  —  there  will  be  several  matters 

2  and  I  will  gloss  over  them  rather  hurriedly  in  view  of  the  time 

3  situation  — -  the  strength  of  load  forecasting  techniques  used  by 

4  typical  utilities  in  the  past,  to  combine  simplicity  along  with 

5  the  historic  record  of  facts,  and  the  history  of  the  past  has  yieljded 

6  reasonably  accurate  forecasts.  He  has  a  little  different  approac] 

7  as  far  as  his  company  is  concerned,  and  I  think  it  would  be  of 

8  interest  to  go  into  that  as  far  as  economic  studies  are  concerned 

9  and  other  factors.  He  will  go  into  the  effects  of  overbuilding 

10  versus  underbuilding,  as  well  as  price  elasticity  ,  the  effect 

11  of  prices  upon  demand,  along  with  cost  elasticity,  which  also 

12  enters  in  as  far  as  price  of  alternative  fuels  are  concerned 

13  which  could  be  used  in  lieu  of  electricity. 

14  Thomas  McEwan,  the  Superintendent  of  Schools  at  Colstrip, 

15  will  testify  briefly  as  to  the  increases  in  enrollment  brought 

16  about  by  the  building  of  1  &  2  in  the  district,  and  the  effects 

17  of  1  &  2  upon  the  schools,  themselves,  as  far  as  the  social 

18  problems  that  may  have  been  associated.  He  will  testify  that 

19  as  a  result  of  1  &  2  new  programs  have  been  initiated,  giving 

20  the  students  a  much  wider  choice  of  subjects  than  they  ever  have 

21  had  in  the  past,  that  as  a  result  of  1  &  2  there  has  been  no 

22  adverse  impact  as  a  result  of  the  integration  of  Indians  and 

23  outside  children  of  workers  at  the  plant  into  the  local  school 

24  |  system,  where  they  mixed  with  the  proverbial  children  who  normally 

25  would  have  gone  to  school  —  school  children  of  ranchers  and 

26  the  others  in  the  area.  These  people  from  the  outside  have  enterec 

27  into  the  school  activities  the  same  as  the  local  population,  and 

28 


the  results,  again,  have  been  very  good. 


C 


James  Waldum,  Construction  Superintendent  for  Bechtel,  who 
is  building  the  plant  has  made  repeated  attempts  to  employ 
Indians  on  the  project.  He  will  testify  as  to  the  background  of 
that.  He  will  testify  relative  to  personnel  on  the  job,  and 
other  like  matters. 

Paul  Smeckle,  Vice  President  and  General  Manager  of  Western 
Energy  Company,  the  owner  of  the  coal  near  Colstrip,  will  give 
us  briefly  the  history  of  the  town  of  Colstrip  from  the  time  it 
was  owned  by  Northern  Pacific  to  the  present,  how  the  present 
plans  for  Colstrip,  the  town  itself,  came  about,  the  long  range 
planning  that's  been  undergone,  the  costs  involved,  leading  to 
the  result  that  Colstrip  is  not  now  and  never  will  expect  to  be 
a  cause  of  an  impacted  area  such  as  has  happened  in  other  towns 
in  other  states  that  you've  heard  about  —  Wyoming,  Nevada  and 
other  places.  The  master  plan  was  formulated  by  the  Company  and 
to  implement  that,  a  joint  venture  was  hired,  consisting  of  various 
kinds  of  engineers.  They  have  gone  ahead  with  the  plans  for 
the  future,  part  of  which  have  been  implemented  today,  and  it 
is  hoped  that  the  future  will  implement  them,  and  in  the  not  too 
distant  future. 

James  Spring,  of  Christian,  Spring  and  Sielbach  (Names  not 
clear) ,  Civil  Engineers  for  the  project,  the  joint  venture,  will 
testify  to  the  effect  that  approximately  80%  of  the  design  has 
been  accomplished,  and  approximately  60%  of  the  construction,  and 
those  figures  may  vary  now,  because  these  were  based  on  results 
some  months  ago.  He  will  go  into  the  planned  areas  and  the 
details  of  what  has  been  done  down  there,  as  well  as  what  will 
be  done  in  the  future. 


1  Mr.  Bisell,  one  of  the  managers  for  Westinghouse  Electrical 

Corporation,  with  the  Environmental  Systems  Department,  had  the 

3  duty  to  develop  the  socio-economic  impact  portion  of  the  Westing- 

4  j  house  Environmental  Analysis,  and  there  are  several  factors  here 

5  involved  that  he  will  testify  to  —  what  3  &  4  could  bring  to  the 

6  community  in  terms  of  employment  personnel,  as  well  as  the 

social  services  that  existed  previously  in  the  Colstrip  area. 

8  Their  research  indicates  that  the  average  annual  employment  as 

9  far  as  1  &  2  is  concerned,  which  includes  construction,  temporary 

10  type  of  employment,  and  operation,  which  is  permanent,  runs  from 

11  j  a  total  of  1,293  personnel  in  1979  down  to  158  in  1981,  and  I'm 

12  talking  now  about  1  &  2 .  And  that  the  forebearing  figures  as 

13  to  3  &  4  commence  with  95  in  1975,  going  up  to  a  maximum  of  1,488 

14  in  1979  —  a  grand  total  of  all  four  units  of  a  maximum  of 

15  1704  in  1979.  He  will  testify  as  to  transmission  line  employment, 

16  the  number  of  man  years  the  lc^bor  will  be  utilized  in  order  to 

17  complete  the  transmission  line  feature  of  the  project.  He 

18  will  testify  as  to  the  average  annual  wages  as  far  as  Units  1  &  2 

19  |  are  concerned  —  for  example,  in  1975,  this  was  over  $20  million, 

20  and  with  3  &  4,  it  is  estimated  in  1979  it  will  be  over  $23 

21  million,  a  grand  total  of  over  $26  million  in  the  year  of  1979 

22  when  they  conclude  Units  1,  2,  3  &  4.  He  will  indicate  the 

23  j  various  taxes  which  will  be  emanated  from  the  project,  and  we 

24  j  deal  here  with  State  taxes,  as  well  as  Rosebud  County  taxes. 

25  |  The  highest  year  of  all  as  far  as  tax  payments  are  concerned 

26  for  3  &  4  will  be  around  1981  of  some  $12  million  in  taxes  paid 

27  to  the  State.  In  Rosebud  County,  again  a  high  in  1981,  over 

$8  million.  Other  matters  will  also  be  brought  out  by  him.  I 
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think  at  this  time,  due  to  the  lateness,  I  will  not  go  into 

them,  but  I  would  like  to  briefly  reiterate  or  summarize  some 

of  the  saving  points  that  I  have  attempted  to  bring  out,  and 

some  of  the  high  points  which  I  consider  to  be  important  in 
this  case. 

First  of  all,  need  as  far  as  the  five  applicants  are 
concerned,  the  forecasts  show  that  without  3  &  4  they  will  have 
a  deficiency  commencing  immediately  following  the  years  of  '76 
and  '77.  Montana  Power  without  3  &  4  will  have  a  deficiency  in 
1979  and  1980  and  thereafter,  and  even  with  3  &  4,  a  deficiency 
commencing  with  '83- '84. 

Another  fact  that  I  brought  out  is  the  fact  that  all  of 
Montana  Power's  share  of  3  &  4  will  be  used  by  it  in  1983,  and 
at  present  there  is  really  no  viable  alternative  for  3  &  4,  There 
are  other  possibilities,  none  of  which  we  feel  are  practical 
under  the  circumstances.  Without  3  &  4  millions  of  dollars  are 
going  to  be  lost  in  the  State  of  Montana  to  the  people  of  the 
State  of  Montana,  in  taxes  and  wages  to  wage  earners.  We  feel, 
in  short,  that  it  is  needed  by  the  State  of  Montana.  When  I 
say  "it, "  I  am  talking  about  3  &  4.  We  feel  that  3  &  4  is  needed 
by  the  Montana  Power  Company;  it  is  needed  by  the  people  of  the 
State  of  Montana. 

That,  in  brief,  is  a  summary  of  what  we  expect  to  prove  at 
this  proceeding. 

(BRIEF  RECESS) 

HEARINGS  EXAMINER:  Shall  we  proceed.  Gentlemen?  Would 
you  want  to  call  your  first  witness,  please? 

MR.  SHENKER:  Mr.  Hearings  Examiner,  the  record,  I  think, 
_ _ _ _ _  -206- 
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should  show  that  in  previous  conferences  the  parties  opponent  to 
the  application  have  determined  that  they  will  reserve  their 
opening  statements  until  the  commencement  of  their  cases-in-chief ,1 
and  I  certainly  wouldn't  want  those  here  to  believe  that  by 
silence  we  accept  anything  that  Mr.  Bellingham  said  as  a  good 
preview  of  coming  attractions,  except  for  the  fact  that  he 
believes  that's  what  the  evidence  will  be. 

MR.  BELLINGHAM:  Would  you  admit  that  I  gave  my  name  correct-| 
ly,  Mr.  Shenker?  (Laughter) 

MR,  PETERSON:  May  I  also  make  one  statement  for  the  record, 
that  the  matters  relative  to  air  and  water  quality  and  sections 
relative  to  transmission  lines  will  be  covered  by  testimony  of 
the  witnesses  whom  I  expect  to  introduce,  and  I  would  at  this 
time  request  that  prior  to  the  introduction  of  any  of  the  evidence 
relative  to  those  matters  that  I  be  allowed  to  make  a  brief  open¬ 
ing  statement. 

HEARINGS  EXAMINER:  You  will  be  allowed,  as  Mr  Shenker  said, 
and  I  fully  intended  to  ask  if  any  of  the  other  parties  wished 
to  make  an  opening  statement,  or  if  you  wanted  these  to  be  deemed 
reserved  until  such  time  as  you  commence  your  case-in-chief.  If 
so,  the  record  will  so  show.  Also,  in  regards  to  Mr.  Peterson's 
opening  statement  on  the  Board  of  Health  matter,  I  would  deem 
that  is  to  be  treated  as  an  entirely  separate  hearing,  and  every¬ 
body  can  make  separate  and  independent  opening  statements  there 
if  they  see  fit,  in  addition  to  any  you  make  in  this  hearing.  Doei 
that  sound  all  right?  (Affirmative  response)  All  right,  sir. 

MR.  BELLINGHAM:  I  will  call  Mr.  George  W.  O'Connor. 
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GEORGE  W.  O'CONNOR,  called  as  a  witness  by  the  Applicants,  having 
been  first  duly  sworn  upon  his  oath,  was  examined  and  testified 
as  follows: 


EXAM I NAT I ON  OF  GEORGE  W.  O'CONNOR 

DIRECT,  by  Applicants: 

By  Mr.  Bellingham: 

Q  For  the  record,  will  you  state  your  name,  please? 

A  My  name  is  George  W.  O'Connor. 

Q  Where  do  you  reside? 

A  I  live  in  Butte,  Montana. 

Q  Let's  go  into  your  background  very  briefly.  Where  did  you 
grow  up,  Mr.  O'Connor? 

A  I  was  born  in  Fromberg,  Montana,  which  is  a  little  community 
about  35  miles  southwest  of  Billings.  I  lived  there  until 
1957  when  I  moved  to  Butte. 

Q  Did  you  go  to  school? 

A  I  went  through  grade  and  high  school  in  Fromberg,  Montana, 
which  was  all  of  the  formal  education  that  I  had. 

Q  Following  your  graduation  from  high  school  in  Fromberg,  will 
you  please  relate  briefly  your  work  background  up  until  the 
time  you  came  with  Montana  Power? 

A  While  I  was  in  high  school  in  Fromberg,  Montana,  I  became 
associated  with  my  father,  working  in  a  general  mercantile 
that  he  had  there.  I  continued  in  that  business  from  that 
time  in  the  1920 's  until  well  into  the  1950' s,  several  years 
after  I  lost  my  father.  Concurrent  with  that,  we  were  in  the 
ranching  operations  on  a  family  owned  ranch  at  Fromberg  through 
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the  years  from  about  1939  until  we  disposed  of  the  ranch 
in  the  1960 fs.  I  was  also  involved  in  the  construction  busi¬ 
ness,  beginning  right  after  the  Second  World  War,  a  partner¬ 
ship,  and  I  continued  active  in  that  business  until  after  I 
came  to  Butte  and  became  associated  with  Montana  Power  CompanyL 
Some  of  my  partners  have  still  carried  on  that  construction 
business  after  I  left  there. 

What  kind  of  construction  business  were  you  engaged  in? 

Well,  we  started  out  at  —  we  were  always  small  contractors, 
but  certainly  we  started  out  as  a  small  contractor  doing 
relatively  small  roads,  land  levelling,  ditch  work,  that 
sort  of  thing.  Ultimately,  we  went  into  the  pipe  line  construc¬ 
tion  business  and  that  became  the  principal  part  of  our 
construction  business. 

I  think  you  previously  testified  that  eventually  you  became 
employed  by  Montana  Power.  What  year  would  that  be? 

I  was  employed  by  Montana  Power  Company  in  1957. 

What  was  your  job  capacity  with  Montana  Power  Company  immed¬ 
iately  upon  your  entering  its  employ? 

I  was  employed  by  Montana  Power  Company  with  the  title  of 
Executive  Assistant,  which  implied,  and  was  in  fact,  a  job 
which  made  me  available  to  people  in  the  Executive  Department 
to  do  certain  assignments.  I  spent  a  good  deal  of  my  time 
in  community  relations  work  and  employee  relations  work.  I 
lobbied  at  the  State  Legislature  during  the  time  that  the 
Legislature  was  in  session,  and  I  assisted  primarily  a  Vice 
President  named  C.  J.  Byrnes,  who  was  in  charge  of  many  things J 
including  industrial  and  labor  relations,  and  I  worked  in  that 
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field  considerably. 

Q  And  for  how  long  did  you  remain  in  that  particular  capacity? 

A  Until  1959,  when  I  was  made  Vice  President  of  Montana  Power. 

Q  Did  your  work  load  or  your  jobs  that  were  given  to  you  at 
that  time  change  in  any  fashion? 

A  To  some  degree,  because  Mr.  Byrnes  had  retired.  I  became 
Vice  President  and  my  responsibilities  included  industrial 
labor  relations.  I  was  in  charge  of  the  Company's 
health  and  safety  programs.  I  still  lobbied  at  the  State 
Legislature.  I  still  did  a  good  deal  of  community  relations 
and  employee  relations  work,  not  under  another  executive, 
particularly,  but  as  a  part  of  my  specific  assignments. 

Q  When  did  your  job  responsibility  next  change? 

A  It  changed  in  June  of  1963  when  I  became  Vice  President  in 
charge  of  operations  for  The  Montana  Power  Company. 

Q  And  what  did  that  entail? 

A  It  included  all  of  the  operating  responsibilities  of  Montana 
Power  Company,  with  the  exception  of  certain  matters  relating 
to  oil  and  gas  the  oil  and  gas  activities  of  the  Company. 

It  included  all  of  the  electrical  operations,  the  water  opera¬ 
tions  that  are  a  part  of  our  Company's  activities.  It 
included  supervision  of  our  budget,  it  included  a  great  many 
multiclasses  of  assignments  that  had  to  do  with  the  operations 
of  Montana  Power  Company,  rather  than  the  policies  of  Montana 
Power  Company.  After  the  year  of  1963  I  no  longer  lobbied  at 
the  State  Legislature,  and  most  of  my  assignments  were  pretty 
largely  inside  the  corporation  with  respect  to  operations. 

Q  You  mentioned  the  Legislature  of  the  State  of  Montana.  I  don't 
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think  you  mentioned  previously  that  you  had  served  in  that 
body,  had  you? 

I  hadn't  mentioned  that.  During  my  years  as  a  resident  of 
Carbon  County  living  in  Fromberg,  I  was  elected  to  the  Legis¬ 
lature  nine  times.  I  served  in  the  Legislature  and  in  this 
House  of  Representatives  in  a  seat  that  I  can  conspicuously 
see  right  now;  I  served  there  for  nine  sessions. 

I  hope  that  Mr.  Shenker  is  not  occupying  the  same  seat  that 
you  did  when  you  were  here. 

No,  Jack  Peterson  has  it. 

MR.  SHENKER:  It's  on  the  Republican  side.  (Laughter 
Going  back  to  your  Montana  Power  days  again,  when  did  your 
next  job  responsibility  change? 

In  1967. 

What  job  did  you  occupy  then? 

In  1967  I  was  named  President  of  Montana  Power  Company. 

And  what  did  your  job  entail? 

My  job  in  1967  entailed  basically  the  operating  responsibil¬ 
ities  of  Montana  Power  Company.  I  became  a  member  of  the 
Board  of  Directors;  I  was  included,  of  course,  at  that  time 
in  policy  matters  of  the  Company.  I  assigned  some  of  the 
operating  responsibilities  to  other  people,  but  still  I 
maintained  a  pretty  close  watch  over  and  attendance  to  the 
operations  of  Montana  Power  Company. 

How  long  did  you  carry  on  in  that  particular  capacity? 

I  was  President  until  I  retired  on  March  1st  of  this  year. 
That's  1975? 


Yes,  sir. 
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Q  And  during  that  period  of  time  I  assume  that  your  job 

responsibilities  pretty  much  remained  the  same  as  President 
over  the  period  of  time  that  you  actually  were  President? 

A  Up  until  January  or  February  1st  of  1974,  when  I  was  named 
the  Chief  Executive  Officer  of  the  Montana  Power  Company, 
which  changed  my  assignments  and  responsibilities  some. 

Q  What  changes  were  made  at  that  time? 

A  Well,  I  was  charged  then  with  a  greater  responsibility, 
perhaps,  in  the  decision  making  area  having  to  do  with 
policy  of  the  Montana  Power  Company,  having  to  do  with  overall] 
decisions  that  normally  made  —  are  normally  made  by  the 
Chief  Executive  Officer. 

Q  However,  you  did  remain  on  as  President  until  you  retired? 

A  Yes . 

Q  You  testified  that  you  retired  as  of  March  1,  1975? 

A  Yes . 

Q  Are  you  still  associated  with  Montana  Power  Company? 

A  Not  as  an  officer,  or  as  an  employee,  because  under  our 

retirement  program  we  have  a  compulsory  retirement  at  age  65. 

I  am  a  member  of  the  Board  of  Directors,  and  I  am  employed  as 
a  Consultant  to  the  Montana  Power  Company. 

Q  What  does  that  entail? 

A  it  entails  basically  doing  assignments  that  are  given  to  me 
by  the  Chief  Executive  Officer  or  some  other  officer  of  the 
Company  who  feels  that  I  might  be  able  to  be  of  some  measure 
of  assistance  to  him. 

Q  Now,  at  this  time  I  would  like  to  hand  you  what  has  been 
marked  as  "Applicants'  Exhibit  No.  1." 
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MR.  BELLINGHAM:  These  have  already  been  prestamped. 
Perhaps  this  might  be  a  logical  time  to  perhaps  formulate! 
a  procedure.  Now,  as  you  know  I  have  seven  copies  for 
the  seven  Board  members.  Is  it  my  understanding  that 
these  should  be  given,  each  individual  exhibit,  upon  the 
end  of  the  day,  those  that  are  introduced  should  be  given 
to  the  Court  Reporter,  the  Hearings  Reporter,  to  be  in¬ 
cluded  in  the  transcript?  Is  that  the  procedure? 

HEARINGS  EXAMINER:  I  would  think  it  would  be 
appropriate,  because  we  will  transmit  a  copy  of  the 
transcript  with  whatever  exhibits  have  been  admitted 
—  in  other  words,  not  the  whole  bunch  of  exhibits, 
but  whatever  has  been  admitted  in  the  evidence  to  that 
point  that  go  along  with  that  portion  of  the  transcript. 

MR.  CUMMINS:  Well,  I  would  think  that  the 
Recording  Secretary  should  mark  them  if  they're  not 
already  marked  and  should  be  the  custodian  of  those, 
and  they  should  go  in  the  transcript  that  has  been 
prepared  and  has  been  certified  as  prepared,  with  any 
corrections,  and  they  would  then  accompany  it  at  that 
time  rather  than  the  exhibits  going  in  piecemeal. 

HEARINGS  EXAMINER:  In  other  words,  when  getting 
a  portion  of  the  transcript  certified  to  send  to  the 
Board  members,  the  exhibits  that  are  then  admitted  at 
that  point  would  accompany  that  portion  of  the  transcript 
Do  I  follow  you  on  that,  Bob? 

MR.  CUMMINS:  I  would  think  that  from  a  procedural 
standpoint,  there  would  be  —  the  exhibits  would  all  be 
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together,  so  that  rather  than  try  to  incorporate  them 
in  the  actual  record,  they  would  be  separate,  and  they 
would  be  certified  along  with  —  to  accompany  the  part 
of  the  testimony  that  covers  them. 

HEARINGS  EXAMINER:  Well,  I  think  that  would  be 
reasonable.  We  would  handle  that.  In  other  words,  you 
have  given  us  a  copy  of  all  the  exhibits,  a  secretary 
will  take  a  copy  of  all  the  Board  members'  exhibits, 
and  when  ever  we  transmit  a  portion  of  the  transcript, 
those  exhibits  that  have  been  admitted  to  that  point  will 
be  transmitted  to  the  Board  members.  Is  that  what  you 
meant? 

MR.  CUMMINS:  I  think  that's  a  fair  procedure. 

MR.  BELLINGHAM:  The  only  difference,  I  think,  is 
the  other  way  we  were  going  to  give  them  to  the  reporter. 

HEARINGS  EXAMINER:  The  original  will  go  to  the 
reporter. 

MR,  CUMMINS:  I  would  think  that  it  should  not. 

I  think  it  should  go  to  your  Recording  Secretary  who 
we  know  is  going  to  be  a  continuous  employee.  We  don't 
know  who  the  reporter  is  going  to  be,  and  I  think  they 
should  be  retained  by  your  office. 

HEARINGS  EXAMINER:  Fair  enough.  We  can  handle 

that. 

MR.  BELLINGHAM:  Then  I  understand  that  I  will 
give  her  the  entire  bundle  here.  Is  that  satisfactory? 

HEARINGS  EXAMINER:  You're  going  to  take  them  one 
by  one,  aren't  you,  so  you  can  offer  them  and  we  can 
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hear  objections  and  — 

MR.  BELLINGHAM:  Yes,  sir,  just  like  I  would  normal¬ 
ly,  but  I  mean,  I  will  give  them  all  to  her  so  that  she 
will  have  them. 

HEARINGS  EXAMINER:  Give  them  to  her  as  admitted 
and  we  will  mark  them  as  submitted,  and  she  will  be  the 
custodian  of  them. 

MR.  SHENKER:  Excuse  me,  Mr.  Examiner,  that  is 
not  in  evidence,  and  I  would  appreciate  that  being  turned 
off  (referring  to  viewing  screen  projector) . 

HEARINGS  EXAMINER:  Correct.  We  will  shut  that  off. 

Q  (Mr.  Bellingham  resuming)  I  hand  you  what  has  been  marked 
as  Applicants’  Exhibit  No.  1,  will  you  state  what  that  pur¬ 
ports  to  be? 

A  This  is  a  map  of  the  Montana  Power  Company's  service  area, 
generally,  or  the  State  of  Montana,  and  it  has  delineated 
upon  it  the  location  of  all  of  Montana  Power  Company's 
existing  generating  plants  and  the  ones  that  are  under  con¬ 
struction. 

Q  Was  this  particular  exhibit  prepared  under  your  supervision? 

A  Yes,  sir. 

Q  And  insofar  as  you  know,  is  it  true  and  accurate? 

A  I  believe  it  to  be  true  and  accurate. 

MR.  BELLINGHAM:  At  this  time  I  will  offer  into 
evidence  Applicants'  Exhibit  No.  1. 

HEARINGS  EXAMINER:  Do  you  have  any  examination  on 
this  exhibit? 

MR.  SHENKER:  I  don't  need  to  voir  dire  the  witness, 
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but  I  do  have  an  objection  to  a  portion  of  the  exhibit. 
Colstrip  1  &  2  are  listed  on  the  exhibit  at  330  megawatt 
when  the  Colstrip  1  &  2  facilities  were  applied  for  and 
permitted  and  have  always  been  referred  to  as  350  mega¬ 
watts  . 

MR.  BELLINGHAM:  We  will  go  into  that,  sir. 

HEARING  EXAMINER:  You  will  cover  that  point  on  the 
record,  and  you  will  explain  that  as  you  go  along? 

MR.  BELLINGHAM :  Yes,  sir. 

HEARINGS  EXAMINER:  Is  there  any  objection  to  the 
admission  of  it  other  than  that  which  was  just  pointed 
out?  Hearing  no  objections,  it  will  be  admitted  into 
evidence . 

Now  will  you  please  project  it  on  the  screen?  Shall  we 
start,  Mr.  O'Connor,  with  the  Great  Falls  area?  You  have 
1-2-3-4-5  designations  at  that  point,  have  you  not? 

Yes. 

Would  you  explain  what  they  are  and  what  each  figure  means? 

We  have  five  generating  plants  at  Great  Falls,  and  starting 
with  the  one  furthermost  up  the  river,  which  is  the  Black 
Eagle  plant,  which  is  the  smallest  plant,  generating  18,000 
kilowatts,  or  installed  capacity  having  —  or  18  megawatts. 
Rainbow,  the  next  plant  below  that  has  a  capacity  of  35,000 
kilowatts.  The  Cochrane  plant,  which  is  the  next  plant  down 
the  river,  has  a  capacity  of  50,000  kilowatts.  Ryan  —  the 
Ryan  Dam,  the  next  down  the  river,  has  a  capacity  of  60,000 
kilowatts,  and  Morony,  the  dam  which  is  furthermost  downstream 
of  Great  Falls,  has  a  capacity  of  47,000  kilowatts. 


Now,  on  the  exhibit  they're  referred  to  as  18,  35,  50,  60,  and 
47  megawatts,  are  they  not? 

Right. 

What  kind  of  plants  are  they? 

Those  are  what  is  normally  referred  to  as  run  of  the  river 
hydroelectric  plants. 

Now,  then,  let’s  go  over  to  the  northwest  portion,  the 
designation  there  of  "Kerr."  What  is  that? 

Kerr  is  a  hydroelectric  plant  on  the  Flathead  River  just 
below  the  Flathead  Lake.  It  has  a  capacity  of  —  an  installed! 
capacity  of  180,000  kilowatts,  or  180  megawatts.  It  differs 
from  the  other  plants  in  that  it  is  not  in  effect  a  run  of 
the  river  hydro  plant.  We  have  substantial  storage  capacity 
in  Flathead  Lake  where  we  can  regulate  the  operations  of  that 
plant. 

Will  you  then  direct  yourself  over  to  the  extreme  west  and 
come  on  down  with  the  various  plants  that  are  indicated? 

At  Thompson  Falls  we  have  a  generating  plant  with  40  megawatts 
of  capacity,  40,000  kilowatts.  The  Thompson  Falls  plant  does 
not  have  storage  capability  of  any  consequence. 

It  is  a  hydro  plant  also? 

It  is  also  a  hydro  plant,  so  it  must  be  regarded  as  a  run  of 
the  river  generating  plant.  At  Missoula  we  have  a  very  small 
plant  at  Milltown,  just  out  of  Missoula  a  couple  or  three 
miles  upstream,  which  has  a  capability  of  3  megawatts,  or 
3,000  kilowatts.  There  is  a  very  small  pond  above  that  plant, 
but  not  one  that  gives  opportunity  for  regulation.  It  is 
strictly  a  hydroelectric  plant.  At  Holter  on  the  Missouri 


River  east  of  and  north  of  here,  a  little  community,  we 
have  a  plant  just  out  of  Wolf  Point  (sic),  49  megawatts, 

49,000  kilowatts  of  capacity,  a  hydroelectric  plant  with 
substantial  storage  capabilities.  Up  the  River  from  that 
between  that  and  the  government  plant  at  Canyon  Ferry  there 
is  the  Hauser  plant,  which  has  16  megawatts  of  capability, 
16,000  kilowatts,  not  a  great  deal  of  storage,  but  there  is 
a  substantial  pond  behind  it  and  some  regulating  capabilities. 
All  of  these  are  hydro  plants.  We  have  a  very  small  plant 
built  many  years  ago  on  the  Flint  Creek  drainage  out  of 
Georgetown  Lake  that  has  a  1  megawatt  of  capability.  This 
plant  has  substantial  storage  in  Georgetown,  and  to  the  degree 
that  water  regulation  would  do  you  any  good  with  1,000  kilowatt 
of  capability,  we  have  some  regulating  capacity  there.  At 
Bozeman,  or  rather  out  of  Bozeman  some  miles,  on  the  Madison 
River  we  have  the  Madison  plant  which  has  9  megawatts,  or 
9,000  kilowatts  of  capability,  which  is  a  hydroelectric  plant. 
It  has  Meadow  Lake  behind  it,  which  has  some  storage  capability 
and  as  a  consequence  of  that,  we  have  some  capacity  to  regulate 
our  generation.  Hebgen  Lake  further  up  the  Madison  River 
is  a  storage  reservoir  without  generating  capabilities.  It 
is  a  reservoir  designed  to  regulate  the  flow  of  the  Madison 
River,  and  thus  make  available  the  use  of  that  water  not  only 
at  the  Madison  plant,  but  also  at  all  of  the  seven  Missouri 
River  plants  that  are  below  there.  It  has  no  generation  at 
Hebgen  Lake.  Over  in  the  eastern  part  of  the  state  somewhat 
further,  we  have  a  12  megawatt,  12,000  kilowatt  hydroelectric 
plant  on  the  West  Fork  of  the  Rosebud  River,  and  it  has  Mystic 
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Lake  as  its  storage  capability,  and  so  we  have  a  considerable 
regulating  capacity  there.  Down  in  —  that,  incidentally, 
is  of  course  a  hydroelectric  plant.  In  Yellowstone  Park  we 
have  the  only  diesel  generation  that  we  have  on  our  system, 
and  that  is  a  very  small  2  7/10ths  megawatt,  or  2700  kilowatt 
plant  that  we  use  largely  to  shape  up  the  service  into 
Yellowstone  Park,  because  Yellowstone  Park  is  on  a  radial 
line  and  if  that  line  is  down  or  that  service  in  interrupted, 
this  plant  automatically  comes  on  the  line  and  provides 
service  to  the  Park.  in  Billings  we  have  the  only  two 
thermal  generation  plants  that  we  have  on  our  system  at  the 
present  time.  We  have  the  F.  W.  Bird  plant  which  was  built 
back  in  the  early  '50's.  It  was  built  as  a  gas-fired  steam 
plant.  It  has  been  converted  to  burn  oil.  It  has  capability 
of  70  megawatts,  and  I'm  not  sure  that  that  would  have  that 
capability  on  a  maximum  basis,  all  of  the  time,  but  it  can 
produce  70  megawatts,'  and  right  alongside  of  it  we  have  the 
J.  E.  Corette  plant,  which  Ls  a  coal-fired  steam  generating 
station  that  has  a  capability  of  180  megawatts,  or  180,000 
kilowatts.  We  have  under  construction  two  plants  at  Colstrip 
Colstrip  No.  1  and  Colstrip  No.  2,  both  of  which  have  a 
nominal  reading  of  330  megawatts. 

Now,  that  concludes  the  various  generating  plants  on  Exhibit 
No.  1,  is  that  right? 

Yes,  sir. 

Now,  let's  go  back  to  Colstrip  1  &  2.  The  question  was 
raised  by  Mr.  Shenker  that  for  all  practical  purposes  these 
have  been  referred  to  throughout  this  hearing  as  350  megawatt 
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plants,  although  the  designation  on  Exhibit  No.  1  is  330 

megawatts.  Would  you  explain  the  apparent  inconsistency? 

/ 

I  think  that  generating  plants  are  classified  in  certain 
sizes,  it's  my  understanding,  and  a  particular  classification 
a  nominal  rating  is  330  megawatts.  When  that  plant  is 
actually  designed,  steam  conditions,  turbine  conditions  are 
finally  engineered  into  it,  it  may  vary  above  or  below  that, 
but  it  still  is  probably  referred  to  as  330  nominal.  The 
Colstrip  plants,  I  think  the  design  of  those,  as  it  worked 
out,  after  the  turbines  were  designed  and  after  the  steam 
conditions  were  engineered,  it  worked  out  to  be  350  megawatt 
plants.  Now,  that's  my  understanding  of  the  difference  here. 
Would  you  say  it  has  a  net,  perhaps,  of  330  megawatts?  Is 
that  term  also  used? 

That. is  frequently  used,  as  the  net  capability  of  the  plant, 
rather  than  the  capacity  of  the  plant. 

You  talked  about  megawatts  as  well  as  kilowatts.  How  many 
kilowatts  in  a  megawatt? 

Well,  there  are  1,000  kilowatts  in  a  megawatt. 

How  many  watts  in  a  kilowatt? 

1,000. 

When  we  look  at  the  total  generation  of  Montana  Power,  do 
you  recall  how  many  hydro  plants  that  you  have? 

We  have  thirteen  hydro  plants. 

How  many  coal  plants? 

We  have  one  coal-fired  steam  plant. 

That's  the  Corette  plant? 

Yes,  sir. 
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You  have  how  many  oil  plants? 

We  have  one  oil-fired  generating  plant.  That  is  the  Bird 
thermal  plant  of  70  megawatts. 

And  you  have  one  diesel  plant? 

We  have  one  diesel  generating  station  in  Yellowstone  Park, 

2.7  megawatts. 

And  I  think  you  testified  that  Colstrip  1  &  2  were  what  type 
of  plant? 

Colstrip  1  &  2  would  be  coal-fired  steam  generating  stations. 
Does  Montana  Power  own  any  part  of  any  plant  located  outside 
of  Montana,  with  the  exception  of  the  Lake  Diesel  plant? 

No,  sir. 

Is  there  anything  further  relative  to  Applicants'  Exhibit  No. 

1  that  you  think  should  be  brought  out  that  I  have  not  asked 
you? 

I  think  of  nothing. 

All  right,  turning  now  to  the  statistics  involving  the  Montana 
Power  Company  insofar  as  its  service  area  and  other  matters 
are  concerned.  Can  you  tell  us  insofar  as  Montana  Power's 
service  area  is  concerned  how  many  approximate  acres  or  miles 
does  it  consist  of? 

Montana  Power  Company's  service  area  is  the  biggest  service 
area  of  any  investor  owned  utility  in  the  United  States.  It's 
composed  of  96,000  square  miles  of  this  state,  which  is 
about  65%  of  the  total  land  area  of  the  State  of  Montana. 

What  about  the  population  in  your  service  area  as  of  1973? 
1973,  the  population  of  our  service  area  was  about  578,000 
people . 
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Do  you  know  what  percentage  of  the  total  population  of  the 
State? 


80  or  81%. 

Would  you  settle  for  a  figure  close  to  that,  about  79%, 
as  perhaps  being  a  little  more  accurate? 

79%  could  very  well  be  a  little  more  accurate. 

What  about  1974  as  far  as  the  estimated  population  of  your 
service  area? 

The  estimated  population  of  our  service  area  in  1974  was 
about  596,000  people,  plus  --  something  over  that. 

And  what  percentage  of  the  total  state  population? 

About  81%  of  the  total  state  population. 

That's  in  1974? 

Yes . 

Do  you  know  how  many  communities  Montana  Power  provides 
electric  service  to? 

We  provide  electric  service  to  184  separate  and  distinct 
communities  in  this  state. 

Do  you  know  how  many  communities  and  areas  that  natural 
gas  is  provided  in  the  state? 

No,  sir,  I  don't  have  that  figure  —  substantially  less  than 
electric  service. 

Does  a  figure  of  96  strike  you  as  being  that  figure? 

I'm  sure  it's  something  just  under  100;  yes,  sir. 

MR.  SHENKER:  I  should  like  the  record  to  note 
that  that's  leading,  but  I  have  no  objection  to  it  at 


this  time  in  the  interests  of  expedition. 

MR.  BELLINGHAM:  I  am  merely  attempting  to  save  time. 


MR.  SHENKER:  If  the  record  goes  on  with  that  much 
more,  however,  we  will  have  Mr.  Bellingham  testify  in¬ 
stead  of  Mr.  O'Connor. 

MR.  BELLINGHAM:  I  haven't  been  sworn  at  or  by. 

What  about  water  service.  Do  you  provide  any  water  service 
in  the  state? 

Yes,  sir.  We  provide  water  service  in  the  community  of 
Missoula,  Montana,  and  we  provide  water  service  in  the 
community  of  Superior,  Montana. 

Now,  as  far  as  the  average  number  of  customers  are  concerned, 

I  am  referring  here  to  electricity  only,  do  you  know  approx¬ 
imately  how  many  residential  customers  you  serviced--  I  say 
"you"  —  Montana  Power  —  in  1973? 

MR.  SHENKER:  May  I  voir  dire  the  witness  in  regard 
an  objection  with  respect  to  that  question? 

HEARINGS  EXAMINER:  Repeat  the  question,  please. 

REPORTER:  "As  far  as  the  average  number  of  customer 

are  concerned,  I  am  referring  here  to  electricity  only, 
do  you  know  approximately  how  many  residential  customers 
you  serviced  in  1973?" 

HEARINGS  EXAMINER:  You  can  answer  that  question 
"yes"  or  "no",  then  if  there  are  any  objections,  we 
will  hear  them. 

WITNESS:  Yes,  I  think  I  know  about  how  many 

residential  customers  we  had. 

HEARINGS  EXAMINER:  I  will  deny  your  motion  on 
improper  examination.  I  don't  know  why  you  need  to 
voir  dire  at  this  time. 
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MR.  SHENKER:  I  don't  believe  the  witness  is  the 
best  qualified  to  answer  the  question,  that's  the  reason 
for  voir  dire.  I  don't  think  it's  the  proper  exercise 
of  the  witness'  testimony  in  this  kind  of  proceeding 
to  confediscript .  I  think  we  can  make  some  relevant 
inquiry  on  the  subject. 

HEARINGS  EXAMINER:  All  right,  you  may  inquire. 


VOIR  DIRE,  by  Mr.  Shenker: 

Q  Mr.  O'Connor,  when  did  you  last  participate  in  the  survey 
of  the  number  of  residential  customers  for  the  Montana 
Power  Company? 

A  We  had  a  monthly  report  to  our  desk  each  month,  on  the  number 
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of  customers  that  we  had. 

When  did  you  last  participate  in  such  a  survey? 

I  looked  at  it  yesterday. 

In  the  ordinary  course  of  your  duties,  Mr.  O'Connor,  it  is 
not  your  function,  is  it,  sir,  to  accept  responsibility  for 
determining  the  accuracy  or  the  inaccuracy  of  any  particular 
surveys  that  are  done? 

I  don't  know  that  I  understand  what  you  mean  by  my  responsibil¬ 
ity  to  determine  the  accuracy. 

Well,  you're  a  consultant  now  for  the  Company,  are  you  not? 
Yes,  sir. 

It  is  not  your  assigned  duty,  is  it,  Mr.  O'Connor,  to  review 
in  the  regular  course  of  business  the  surveys  of  residential 
customers  of  the  Company? 

No,  I  didn't  even  have  that  assignment  before  I  retired. 
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Of  course  not.  As  the  Chief  Executive  Officer  of  the  Company 
you  left  others  such  determinations  on  surveys,  didn't  you? 
Yes,  sir. 

Therefore,  anything  you  could  tell  us  about  the  number  of 
residential  customers  in  the  Montana  Power  Company  service 
area  would  be  as  a  result  of  work  done  by  others  in  their 
responsibility,  isn't  that  right? 

Yes,  I  think  that  same  statement  could  probably  be  made  about 
any  testimony  that  I  give  at  this  hearing. 

Well,  that  might  broaden  the  scope  of  my  inquiry  some.  To 
specifically  refer  you  to  this  particular  line  of  questioning,! 
Mr.  O'Connor,  it  is  true,  is  it  not,  sir,  that  since  the  time 
that  you  have  been  Chief  Executive  Officer  of  the  Montana 
Power  Company  and  since  your  retirement  from  that  function, 
you  have  not  been  directly  involved  in  determining  the 
surveys  of  residential  customers  of  the  Company? 

I  was  not  before. 

And  you  never  have  been? 

Not  involved  in  compiling  the  numbers  of  customers. 

Or  determining  the  method  by  which  it  was  done? 

No,  sir. 

In  fact,  you  don't  know  the  method  by  w^ich  it  was  done,  do 
you? 

Why,  certainly,  I  know  the  method  by  which  it  is  done. 

Do  you  know  how  the  survey  was  conducted? 

It  isn't  a  survey  at  all;  it's  a  compilation  of  connections 
of  meters. 

And  someone  has  to  go  through  your  meter  connections  in  order 
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to  add  those  figures  up? 

A  Right. 

Q  Okay,  and  that,  of  course,  has  never  been  you,  has  it? 

A  No. 

MR.  SHENKER:  I  will  object  to  the  line  of  inquiry, 
Mr.  Hearings  Examiner.  This  is  not  the  witness  who  can 
tell  us  with  respect  to  residential  surveys  or  the  number 
or  residential  customers  of  this  Company.  There  is  a 
witness  for  the  Company  who  does  engage  in  that  function, 
and  we  would  like  to  have  him  here  so  we  can  cross- 
examine  him  on  the  issue.  It  is  not  an  inconsequential 
item,  as  will  come  up  later  in  the  course  of  the  pro¬ 
ceedings  . 

HEARINGS  EXAMINER:  Is  the  witness  on  the  witness 

list? 

MR.  BELLINGHAM:  No,  sir.  It  is  not.  In  the 
interests  of  expediency  we  felt  that  these  were  general 
statistics  that  were  pertinent  to  the  case  and  of  inter¬ 
est,  but  as  far  as  compelling,  no,  and  in  view  of  the 
fact  that  Mr.  O'Connor  has  been  President,  and  these 
are  statistics  that  are  normally  submitted  and  prepared 
during  the  course  of  a  year  —  I'd  say  as  a  part  of  the 
general  procedure  engaged  in  by  Montana  Power,  he  was 
the  logical  man  to  testify  to  them. 

HEARINGS  EXAMINER:  Mr.  O'Connor,  are  these 
statistics  taken  from  records  maintained  in  the  ordinary 
course  of  business  of  Montana  Power? 

WITNESS:  Yes,  sir. 
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HEARINGS  EXAMINER:  Overruled.  You  may  proceed. 


( 


Direct  Resumed ,  JZL.  Mr.  Bellingham: 

Q  Please  answer  the  question,  if  you  recall  it  at  this  late 
date . 

A  We  had  over  160,000  residential  customers  in  1973. 

Q  What  about  1974? 

A  We  had  over  165,000  residential  customers  —  nearly  5,000 
difference . 

Q  Now  going  to  the  commercial  sector,  what  do  you  mean  by 
"commercial  sector"? 

A  Well,  it's  a  classification  that's  in  our  rate  structure  -- 
business  houses,  generally,  are  commercial  customers. 

Q  What  kind  of  business  houses  are  we  talking  about? 

A  A  store,  retail  outlet  —  it  could  be  a  little  shop,  a 
carpenter  shop,  it  could  be  a  service  facility  such  as  a 
plumbing  shop,  a  —  but  certainly,  most  of  the  retail  service 
businesses  up  and  down  the  street  are  commercial  customers. 

Q  For  the  year  of  1973  approximately  what  was  the  total? 

MR.  SHENKER:  I  will  object  to  the  question  on  the 
same  grounds  as  previously  stated;  there  is  no  foundation 
for  asking  this  witness  to  address  that  issue;  it  would 
be  incompetent,  therefore,  for  this  proceeding,  and  it  is 
a  matter  of  some  importance. 

HEARINGS  EXAMINER:  Do  you  want  to  elicit  any 
further  question  on  foundation? 

Q  Well,  the  same  answers,  I  assume,  would  be  pertinent;  the 

same  as  you  previously  answered  relative  to  the  residential, 
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is  that  correct? 


A  Certainly. 

Q  This  is  done,  these  figures  are  prepared  in  the  usual, 
ordinary  course  of  business  of  Montana  Power? 

A  They  are. 

Q  And  they  are  transmitted  as  a  matter  of  form  to  the  various 
officers  that  are  involved,  is  that  correct? 

A  They  are  transmitted  to  the  officers  and  other  people  in 

the  Montana  Power  Company,  and  in  spite  of  the  fact  that  I 
am  no  longer  an  officer,  I  still  get  those  monthly  reports. 

Q  Insofar  as  you  know,  are  they  true  and  accurate? 

A  I  believe  them  to  be  true  and  accurate. 

HEARINGS  EXAMINER:  Objection  overruled.  You  may 
answer . 

Q  Would  you  answer  the  question? 

MR.  SHENKER:  I  thought  the  question  was  going  to 
be  stated,  Mr.  Hearings  Examiner.  I  have  another  ground 
for  objection  to  the  question,  namely  that  it  would  be 
violative  of  the  best  evidence  rules.  If  there  is, 
in  fact,  a  written  summary,  that  is  what  we  should  see 
before  us. 

HEARINGS  EXAMINER:  Overruled.  You  may  answer. 

A  About  23,000  commercial  customers. 

Q  That's  in  1973? 

A  Yes,  sir. 

Q  What  about  1974? 

A  Substantially  above  that,  but  still  less  than  24,000. 

Q  But  there  was  an  increase  between  1973  and  1974? 
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Yes,  sir. 

Now  turning  to  the  industrial  sector,  what  do  we  mean  by 
that? 

We  have  two  classes  of  industrial  customers.  We  have  a 
contract  industrial  customer,  which  is  a  customer  whose 
loads  are  sufficiently  large  so  that  a  separate  contract  is 
written  with  them  for  the  supplying  of  their  loads.  Then 
we  have  an  industrial  customer  who  is  regarded  as  a  small 
industry,  and  they  are  under  the  published  rate  of  the  Public 
Service  Commission. 

Well,  in  1973,  how  many  customers  in  the  industrial  sector 
did  you  have? 

MR.  SHENKER:  Objection,  on  the  same  grounds  as 
previously  stated  with  respect  to  the  residential  and 
commercial  customers. 

HEARINGS  EXAMINER:  Objection  overruled;  same 
ruling. 

We  have  roughly  1,000  industrial  customers.  I  beg  your 
pardon,  we  have  about  3,000  industrial  customers.  I  was 
confusing  that  with  another  classification. 

And  in  1974  how  many? 

Slightly  over  that;  not  an  appreciable  growth. 

What  about  government  and  municipal  sectors? 

We  had  just  under  1,000  government  and  municipal  customers. 

HEARINGS  EXAMINER:  I'm  deeming  it  a  continuing 
objection  for  this  line  of  testimony. 

MR.  SHENKER:  Thank  you,  Mr.  Hearings  Examiner. 

And  was  there  an  increase  between  1973  and  1974? 


I  can’t  remember  whether  or  not  there  was  an  increase  of 
municipal  customers. 

And  there’s  another  sector  here  called  interdepartmental. 

What  does  that  embrace? 

Interdepartmental  is  electricity  that  we  serve  to  our  own 
operations.  For  example,  electricity  that  might  be  provided 
to  a  compressor  station  on  the  natural  gas  line  to  operate 
the  compressor  would  be  interdepartmental. 

And  do  you  recall  approximately  how  many  you  had  in  1973? 

No,  sir. 

Or  in  1974? 

No,  sir. 

Do  you  know  the  percentages  of  the  differences  between 
residential,  commercial,  industrial,  governmental  and 
interdepartmental? 

Usage? 

Yes . 

Yes.  Residential  consumption  is  about  24%  — 

Well,  I  am  talking  about  in  terms  of  total  customers  —  numbers 
Well,  let's  see,  residential  would  be  165  out  of  about  196  tota 
it  would  be  probably  roughly  77  or  78%. 

Could  it  be  closer  to  85,  possibly,  in  that  area? 

It  could  be.  I  was  trying  to  calculate  it  in  my  head. 

All  right,  I'd  like  to  turn  now  to  another  subject  entirely. 

Are  you  familiar  with  the  Northwest  Power  Pool  and  other  types 
of  agreements  and  cooperation  efforts  between  Montana  Power 
and  other  companies? 

Yes,  sir. 
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Would  you  briefly  give  us  the  background  as  you  know  it  and 
the  reasons  for  such? 

Well,  actually,  the  Northwest  Power  Pool  probably  had  its 
birth  back  in  the  1920's  when  there  was  developed  an  inter¬ 
connection  between  Washington  Water  Power  and  Montana  Power 
Company.  It  became  a  little  more  formalized  in  about  the 
early  1940's  when  Idaho  Power  Company,  Utah  Power  &  Light, 
Montana  Power  Company  and  Washington  Water  Power  were  all 
interconnected.  It  now,  I  think,  has  in  the  Northwest  Power 
Pool  about  eighteen  separate  entities  who  are  involved  in 
the  Northwest  Power  Pool.  I  think  only  six  of  those  --  no, 

I  believe  eight  of  those,  perhaps,  are  utility  companies, 
investor  owned  utility  companies.  I  think  there  are  three 
municipals,  there  are  about  three  PUD's,  Federal  agencies, 
and  the  British  Columbia  system  in  Canada  are  all  intercon¬ 
nected  in  the  Northwest  Power  Pool.  The  advantages,  sir,  are 
that  it  gives  the  kind  of  flexibility  that  interconnection 
allows  in  the  use  of  resources,  facilities,  the  ability  to 
get  power  from  someone  else  for  forced  outages,  which  is 
important,  because  if  we  had  to  provide  all  of  our  own  forced 
outage  reserve,  obviously  we  would  have  to  have  at  least 
one  redundant  plant  as  big  as  the  largest  plant  on  our  system, 
because  if  the  largest  plant  on  our  system  broke  down,  we 
would  need  to  turn  somewhere  for  that  kind  of  capability;  and 
if  we  don't  have  it  on  our  system,  then  we  can  turn  to  other 
companies,  for  a  little  from  each  of  those  people,  for  forced 
outages;  and  in  reciprocity,  we  make  the  same  kind  of  commit¬ 
ments  to  them.  This  effects  substantial  savings,  of  course,  a 


it  gives  us  a  flexibility  that  we  wouldn't  otherwise  enjoy, 
using  the  streamflows  that  may  be  substantial  in  the  west, 
and  transmitting  some  of  that  power  to  the  east  if  the 
streamflows  aren't  that  big.  We  are  involved  in  a  number  of 
other  regional  activities  of  this  same  nature. 

Can  you  refer  to  any  of  these  others  by  name,  offhand? 

Well,  we're  a  signator  to  the  Northwest  Coordination  Agreement], 
which  has  for  its  purpose  the  coordinated  use  of  all  of  the 
resources  of  the  Columbia  River  and  its  drainage  area,  its 
tributaries.  We  are  a  member  of  the  Western  Systems 
Coordinating  Council;  we're  a  member  of  the  Rocky  Mountain 
Power  Pool  —  I  presume  there  are  others.  Those  occur  to 
me  right  now. 

As  far  as  Montana  Power  Company's  duties  to  its  customers, 
are  you  familiar  with  what  those  duties  are? 

Yes,  sir. 

What  are  they? 

Well,  we  are  required  by  law  and  by  Court  decision  — 

MR.  SHENKER:  Just  a  moment,  Mr.  O'Connor;  I  will 
certainly  object  to  this  witness  telling  us  what  the  law 

is .  j 

Well,  without  respect  to  the  law,  counsel,  we  have  a  responsi¬ 
bility  to  furnish  electricity  and  utility  service  to  our 
customers  when  they  need  it  and  at  reasonable  rates  that  are 
regulated  by  the  Public  Service  Commission. 

During  your  tenure  as  President  you  recognized  that  as  your 
duty,  is  that  correct? 

Certainly . 


Now,  going  into  the  philosophy  of  expansion,  in  recent  years 
what  has  Montana  Power,  since  the  early  '  60's,  done  relative 
to  most  of  the  new  power  that  it  added  as  a  resource  to  its 
system? 

As  far  as  planning  load  is  concerned  and  so  forth? 

Well,  how  did  you  obtain  it? 

Well,  what  we  had  hoped  to  do,  and  this  is  since  we  did  have 
good  strong  inter-ties  with  other  neighboring  utilities, 
both  private  and  public,  what  we  had  hoped  to  do  is  to  purchas) 
power  from  those  other  utilities  for  a  period  of  time  which 
would  permit  us,  when  we  finally  did  build  some  generation, 
to  have  the  generation  which  we  built  substantially  loaded. 
This  has  been  a  policy  matter  that  we  have  tried  to  pursue, 
that  we  still  try  to  pursue.  If  it  were  not  for  that  kind  of 
a  policy,  actually,  we  would  have  to  build  our  own  generation 
just  as  quickly  as  we  were  deficient,  but  if  we  can  get 
contracts  with  other  suppliers,  short  term  contracts,  normally 
to  supply  us  power  for  a  few  years,  then  when  we  build 
generation,  we  don’t  have  a  lot  of  unused  capacity  waiting 
to  grow  into.  We  already  have  it  pretty  substantially  loaded. 
What  do  you  mean  by  that? 

I  mean  that  if  we  build  a  180  megawatt  plant,  for  example, 
and  the  day  that  we  put  it  on  we  can  cancel  some  purchase 
contracts  and  put  100  megawatts  of  load  on  that  plant  that 
we  need  for  our  own  use,  this  leaves  us  with  only  80  megawatts 
of  surplus  capacity.  If  it  were  not  for  the  ability  to  do 
that,  we  would  still  have  to  build  a  180  megawatt  plant  just 
as  Boon  as  we  needed  the  first  five  or  ten  megawatts  of 
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capacity . 

2 

Q  What  would  you  normally  do  with  any  excess? 

3 

A  It  would  either  be  spent  as  a  reserve  that  you  do  nothing 

4 

with,  or  you  would  sell  it  at  dropped  power  prices,  most  of 

5 

the  time . 

6 

Q  What  about  the  interrelationship  between  hydro  and  steam 

7 

generation,  as  far  as  the  systems  are  concerned? 

8 

A  Well,  we  consider  ourselves  extremely  fortunate  on  this  systeml, 
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.  because  we  have  both.  A  steam  generating  system  works  best 

10 

and  works  most  efficiently,  and  the  production  from  it  is 

11 

the  most  economical  when  you  run  it  at  high  load  factor.  If 

12 

you  must  yo-yo  a  steam  plant  up  and  down  in  order  to  meet 

13 

peaks  and  valleys  in  your  load,  you  do  not  get  the  best  and 

U 

most  efficient  use  of  that  steam  plant.  Conversely,  a 

15 

hydro  plant  that  has  any  kind  of  a  storage  capability  can  be 

16 

used  as  a  regulating  plant,  and  it  doesn't  affect  its  effici- 

17 

ency  or  anything  else  to  meet  peaks  and  valleys  with  that 

18 

kind  of  regulation.  So  that  if  we  have  a  steam  plant  and 

19 

we  feel  that  it  is  in  the  best  interests  of  our  operation 

20 

and  our  customers  to  run  those  steam  plants  at  high  load 

21 

factors  and  to  regulate  the  peaks  and  valleys  with  hydro 

22 

plants  that  we  have  around  our  system,  this  is  a  conspicuous 

23 

advantage,  and  as  we  get  more  steam  on  our  system,  this 

24 

advantage  will  be  even  greater  than  it  is  now. 

25 

Q  Why  is  that? 

26 

A  Well,  the  principal  reason  is  that  at  the  present  time  there 

27 

are  times  when  we  must  either  use  the  hydro  capacity  or  spill 

28 

it.  As  we  get  more  steam  on  our  system,  we  will  be  able  to 
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store  that  hydro  capacity  and  use  it  for  peaking  purposes, 
and  maintain  a  high  load  on  our  steam  generating  plants. 

I  foresee  the  time,  frankly,  when  the  hydro  capacity  on 
Montana  Power  Company's  system  may  all  be  used  for  peaking 
capabilities,  almost  entirely,  except  for  regular  streamflow. 
You  talk  about  peaking  capabilities.  Would  you  explain  that 
as  best  you  can?  What  do  you  mean  by  that? 

Well,  if  we're  rocking  along  during  the  day  with  a  load 
on  our  system,  or  it  may  be  a  seasonal  peak  as  well  as  a 
daily  peak,  but  let's  refer  to  a  seasonal  peak.  If  we  can 
handle  the  summertime  loads  of  Montana  Power  Company  without 
exhausting  the  storage  waters  that  we  have  in  our  reservoirs, 
then  when  we  get  into  the  winter  season  where  we  do  have 
very  high  peaks,  comparatively,  then  we  can  draw  the  storage 
waters  out  of  the  reservoirs  and  use  them  to  meet  those  winter 
peak  capabilities.  The  same  thing  is  true  on  a  daily  basis. 
Our  loads  are  substantially  lower  at  night  and  at  certain  time; 
during  the  day  than  they  are  at  peak  hours  of  the  day,  and  we 
can  regulate  those  peaks  by  the  prudent  use  of  water. 

Let's  turn  next  to  the  site  location  for  1  &  2.  Do  you  recall 
the  background  of  the  site  location? 

Yes,  sir. 

Will  you  please  give  us  a  rough,  general  overview? 

Well,  of  course,  the  siting  of  a  generating  plant  started 
with  us  right  after  the  Corette  plant  came  on  stream  in 
1968.  Obviously,  a  part  of  our  responsibility  was  to  look 
to  the  future  and  see  when  we  would  need  another  generating 
plant.  The  indications  were  that  sometime  along  about  1974  . 
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we  looked  at  1974,  we  looked  at  1975,  we  looked  at  '76  -- 
the  indications  were  that  in  that  period  of  time,  on  the 
basis  of  good  load  projecting,  that  we  would  need  additional 
generation,  so  we  started  planning  toward  that  kind  of 
generation.  The  original  plans,  the  early  plans,  were 
directed  toward  a  duplication  of  the  Corette  plant  at  Billings. 
That  was  the  original  thrust  of  our  planning.  However,  we 
got  into  that  planning  and  before  we  ever  went  so  far  as  to 
even  place  an  order,  we  were  giving  consideration  to  alternate 
sites  and  to  alternate  sizes,  and  when  we  did  place  our  order 
for  the  turbine  generator,  we  placed  it  with  the  right  and 
privilege  of  taking  either  a  180  megawatt  turbine  or  a 
330  megawatt,  and  that  is  the  way  that  the  order  was  placed 
with  General  Electric  Corporation,  I'm  sure  that  the 
gentleman  here  from  Westinghouse  doesn't  welcome  that  news, 
but  that's  the  way  the  order  was  placed.  We  did  a  lot  of 
scrutinizing  of  the  Billings  site  and  of  alternate  sites, 
and  the  economics  of  each,  and  the  problems  that  were  involved 
in  where  we  might  build,  and  we  finally  reached  the  conclusion 
and  determination  that  we  should  build  —  that  the  economics 
and  everything  else  pointed  to  building  a  larger  plant  than 
180,  and  we  began  to  look  at  sites  where  we  would  build  a 
larger  plant  that  had  some  expansion  capacity,  and  we  wound 
up  with  a  decision  to  go  to  Colstrip,  and  we  found  a  partner 
who  was  willing  to  go  with  us,  which  made  the  building  of  a 
plant  of  that  size  economically  feasible  for  us. 

Q  What  advantage  did  the  Colstrip  plant  as  a  site  location  offer’’ 

A  It  had  no  advantage  if  we  were  going  to  build  a  180  megawatt 
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plant,  but  if  we  were  going  to  build  330  nominal  and  wanted 
to  expand  into  the  future,  it  offered  a  number  of  advantages. 
The  first  and  most  obvious,  of  course,  was  that  it  was  right 
on  a  supply  of  fuel.  This  was  important  because  any  other 
site  that  we  might  have  selected  would  have  required  the 
movement  of  the  fuel  to  that  site.  One  of  the  other  things 
that  we  looked  at,  of  course,  was  the  social  impact.  We 
were  having  some  problems  in  Billings  with  the  Corette  plant. 
We  have  a  social  obligation  and  recognize  it.  Until  we 
straightened  those  problems  out  we  didn't  want  to  compound 
them  with  further  generation  in  the  area.  There  was  consid¬ 
erable  objection  in  the  Billings  area  to  the  generating  plant 
because  the  precipitators  were  not  working  as  well  as  we 
wanted  them  to,  and  as  well  as  we  got  them  to.  Billings  had 
an  air  quality  problem  to  start  with,  before  the  Corette 
plant  was  built.  That  was  a  consideration;  we  had  to  give 
it  some  attention.  We  wanted  to  be  where  if  there  is  an 
adverse  social  impact  on  the  people  where  there  weren't  as 
many  people  to  be  adversely  affected.  Colstrip  offered  that 
opportunity.  We  needed  a  good  supply  of  water.  That  was 
available  at  Colstrip  out  of  the  Yellowstone  River.  We 
needed  to  have  good  transportation  facilities  --  I'm  talking 
about  railroad  and  highway;  they  were  adequate  at  Colstrip. 

It  was  close  enough  to  a  labor  market  so  that  we  didn't  need 
to  have  great  concern  about  the  ability  to  hire  labor  to 
build  the  plants.  It  was  in  an  area  where  land  values  were 
not  extremely  high,  and  the  obtaining  of  sites  and  so  forth 
was  not  as  expensive  as  it  might  have  been  in  some  of  the 
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other  places  that  we  studied.  It  would  not  adversely  affect 
any  streamflows,  which  at  that  time  was  a  matter  of  real 
concern  because,  generally,  in  plants  that  were  built  along 
the  rivers,  we  were  talking  about  flow  through  cooling.  It 
was  an  area  where  while  there  is  some  wildlife,  it  is  not 
like  building  a  generating  plant  on  a  great  trout  stream  or 
in  an  area  where  there  is  a  substantial  amount  of  elk  and 
deer  and  that  sort  of  thing.  It  was  not  someplace  that  would 
have  been  extremely  adverse  to  wildlife.  All  of  these  were 
considerations  that  went  into  the  selection  of  Colstrip. 

MR.  SHENKER:  Mr.  Hearings  Examiner,  if  you 
please,  the  last  answer  illustrates  the  point  that  we 
were  trying  to  make  this  morning  and  earlier  this 
afternoon.  By  my  quick  count  while  Mr.  O'Connor  was 
speaking,  there  were  at  least  five  occasions  that  he 
referred  to  matters  of  air  and  water  quality.  I  am  now 
in  a  position  where  I  ask  that  this  answer  be  certified 
to  the  Board  of  Health  and  Environmental  Sciences  with 
respect  to  the  questions  of  air  and  water  quality 
certification . 

HEARINGS  EXAMINER:  I  will  take  that  question  under 
advisement.  There  is  no  question  of  certifying  it  to 
the  Board  of  Health  hearing,  but  as  a  practical  matter 
I  have  some  reservations  about  what  the  other  parties 
are  going  to  think  about  certifying  anything  from  the 
Department  of  Natural  Resources  hearing  to  the  Departmen 
of  Health. 

MR.  BELLINGHAM:  It  is  our  position  that  this  is 
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a  matter  which  certainly  does  not  need  to  be  certified. 

When  the  time  comes  on  June  5  for  particular  evidence 
relative  to  the  problem  which  the  Board  of  Health  will 
take  under  consideration,  there  will  be  detailed 
testimony  relative  to  the  air  and  water  standards  and 
problems,  and  all  this  is  doing,  all  this  particular 
testimony  does,  in  effect,  is  give  a  brief  overview  of 
the  reasons  that  Colstrip  was  picked  in  the  first  place. 
That's  all. 

MR.  SHENKER:  First,  with  respect  to  the  issue  that 
I  brought  to  the  Hearings  Examiner's  attention,  it  was 
not  I  who  asked  this  witness  to  speak  to  the  reasons 
which  elicited  it,  but  he  has  now  specifically  referred 
to  air  and  water  quality  problems.  I  don't  know  if 
this  witness  is  coming  back  on  behalf  of  the  applicants 
to  speak  to  the  same  issues,  and  therefore,  I  don't  know 
whether  we  will  have  a  deficient  record  to  present  to 
the  Board  of  Health  on  an  issue  on  which  the  witness  has 
now  testified  under  oath.  Secondly,  I  would  ask  that 
the  answer  be  stricken  because  it  depends  upon  unnamed, 
undescribed  studies,  and  that's  not  the  way  that  one 
should  make  a  determination  of  the  socalled  reasons  for 
going  to  Colstrip;  that  the  answer  describes  Mr.  0'Connor|s 
state  of  mind  I  am  perfectly  happy  to  stipulate  to,  but 
that  the  answer  goes  to  the  truth  of  what  those  studies 
did  or  did  not  establish,  I  think  cannot  be  the  case  on 
this  record. 

HEARINGS  EXAMINER:  I  think  that  will  all  come  out 
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in  the  weight  of  the  evidence  at  that  hearing,  as  to 
what  these  studies  show  and  what  they  don't  show. 

MR.  SHENKER:  Well,  I  wish  that  were  true,  Mr. 

Davis,  but  I've  sat  through  the  hundreds  of  hours  of 
depositions  in  which  there  are  substantial  disputes  on 
several  of  the  issues  to  which  Mr.  O'Connor  has  addressed 
himself  directly. 


HEARINGS  EXAMINER:  I'm  sure  of  that.  That's  why 
there  are  two  sides  to  the  case,  I  guess. 

MR.  SHENKER:  Disputes,  indeed,  upon  the  witnesses 
for  the  applicants  —  representatives  of  Bechtel, 
representatives  of  Combustion  Equipment  Associates, 
representatives  of  the  Westinghouse  Environmental 
Sciences  Division,  and  the  representatives  of  The  Montana 
Power  Company,  and  the  other  four  applicants  —  in  that 
grab  bag  of  multiple  choices  as  to  which  way  you  go  on 
air  and  water  certification,  Mr.  O'Connor  has  now  entered 
his  participation  on  a  particular  number  of  those  issues, 
and  I  think  that's  going  to  be  relevant  for  those 
considerations . 

HEARINGS  EXAMINER:  Well,  I'll  reserve  any  ruling 
on  your  motion  for  certification  of  this.  On  your  motion 
to  strike  the  answer,  since  we  have  agreed  not  to  go  into 
air  and  water  specifically,  I  will  grant  the  motion  as 
to  that  portion  of  the  answer  that  deals  with  air  and 
water.  Mr.  Klinger. 

MR.  KLINGER:  I  am  confused  about  something.  Will 
you  allow  cross-examination  with  respect  to  the  statement 
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by  Mr.  O'Connor  that  the  plant  would  have  no  adverse 
effect  on  streamflows?  At  this  hearing? 

HEARINGS  EXMAINER:  Certainly.  We  will  allow 
cross-examination  on  anything  he  testifies  to  on  direct 
examination . 

MR.  BELLINGHAM:  Well,  if  it's  stricken,  however  — 

HEARINGS  EXAMINER:  We're  striking  that  portion  of 
the  answer  that  deals  with  air  and  water,  so  that  won't 
be  in  evidence,  and  I  will  grant  the  motion  that  it  will 
be  stricken,  so  I  suppose  by  granting  that  motion, 
there's  nothing  to  certify,  so  I'll  deny  that  motion, 
so  let's  proceed. 

(Mr.  Bellingham  resuming)  Shall  we  move  on  to  another  subject  , 
Mr.  O'Connor?  Now,  to  your  knowledge,  were  alternative 
resource  and  generation  possibilities  looked  into  at  the  time 
that  the  decision  to  build  1  &  2  was  made? 

Yes,  sir. 

Can  you  give  us  the  background? 

Well,  specifically,  the  one  that  we  hoped  for  and  tried  to 
get  that  might  have  solved  a  part  of  our  problem  was  additional 
hydro  generation  on  the  Flathead  River.  We  had  been  attempting 
to  get  a  license  to  build  what  is  referred  to  as  Buffalo  2  &  4 
on  the  Flathead  River,  which  would  have  certainly  been  an 
alternate  to  the  Colstrip  plants  at  least  for  a  time.  We  had 
at  the  same  time  let  a  partner  in  and  had  been  making  an 
attempt  to  get  a  license  on  the  Snake  River  to  build  some 
hydro  generation.  When  we  finally  realized  that  these  were 
not  going  to  come  on  in  time,  we  gave  some  attention  to  putting 
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in  some  peaking  turbines  to  try  to  carry  us  through  to  where 
we  might  get  some  additional  energy,  because  peaks  seemed  to 
be  our  problem,  as  I  recall,  at  that  particular  time.  We 
also  gave  some  thought  and  attention  to  the  possibility  of 
nuclear  generation.  Our  system  proved  to  be  too  small  to 
accommodate  nuclear  generation  to  start  with,  and  on  an 
economic  basis  nuclear  generation  could  not  stack  up  with 
coal-fired  steam  generation.  I  think  these  were  largely 
the  alternates  that  we  considered. 

Q  And  the  choice  was  finally  what? 

A  The  choice  was  coal-fired  steam  generation  at  Colstrip. 

Q  Now  as  far  as  1  &  2 ,  what  was  the  original  schedule  as  far 

as  going  into  service? 

A  Colstrip  No.  1  was  to  come  on  line  on  July  1st,  1975;  Colstrip 
No.  2  was  to  come  on  line  July  1st,  1976. 

Q  And  has  there  been  any  slippage  insofar  as  that  schedule  is 
concerned? 

A  There's  been  some  slippage  on  Colstrip  No.  1.  We  can't 

expect  to  have  it  on  line  on  July  1st,  and  the  present  cal¬ 

culations  are  that  we'll  have  it  on  line  on  October  1st,  1975, 
but  there  appears  at  this  time  to  be  no  slippage  in  schedule 
on  Colstrip  No.  2. 

Q  Which  would  come  on  line,  then,  on  the  regular  schedule  of 
what? 

A  July  1st,  1976. 

MR.  BELLINGHAM;  Mr.  Examiner,  this  more  or  less 
concludes  a  category  here.  I  can  get  into  the  other  one, 
but  in  view  of  the  fact  that  it's  now  after  5:00,  I  wonder 
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if  this  is  a  logical  time  to  adjourn  for  the  day. 


(RECESS, 


HEARINGS  EXAMINER:  Very  well,  we  will  adjourn 
until  9:00  o'clock  —  is  that  all  right  with  everybody? 
(Affirmative  response.)  9:00  A.M.  tomorrow,  Gentlemen. 
4:55  P.M.) 
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